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REASONS FOR DECISION

THE TRIBUNAL.:

| ntroductory

The Tribund, which was established under section 108, a provison within Divison 2
of Pat VA, of the Hedth Insurance Act 1973 (Cth), convened on 8 February, 2001
for the purpose of reviewing, in proceedings before the Tribund, the find
determination relating to Michael Joseph Chridie (“the gpplicant”) made by Louise
Heen Margaret Morauta (“the respondent”) under section 106T of the Hedth
Insurance Act 1973 and dated 26 May, 2000. The Tribuna was convened consequent
upon the Presdent of the Tribund having recaved from the Miniser of State for
Hedth and Aged Cae (“the Miniser”) a copy of a letter dated 29 June, 2000
addressed to the Minister Ly the solicitors for the gpplicant requesting the Minigter “to
refer the sad determingtion to the Professond Services Review Tribund”. The
request was expressed to be made pursuant to sub-section 114 (1) of the Hedth
Insurance Act 1973. The letter set out the grounds on which the request was made

(paragraph 114 (2) (b)).

2. When the review was cdled on for hearing, counsd for the applicant informed
the Tribund that the request under section 114 of the Hedth Insurance Act 1973 had
been withdrawn by the gpplicant the previous day and that, in consequence, it was not
open to the Tribund to review the find determination made by the respondent,
Counsel submitted that the Tribunad could do no more than direct that the matter be
removed from the list of matters for hearing by the Tribund.

3. The Tribund was dso informed that counsel for the respondent proposed to
submit an agument to the Tribund that it had no authority to review the find
determination on the ground that the request on behdf of the gpplicant tha the



Miniger refer the find determination to a Professond Services Review Tribund was
not served on the Minister within the period of 28 days alowed by paragraph 114
(2)(c) of the Hedlth Insurance Act 1973.

4, The Tribund heard argument on these threshold questions and reserved its
decison thereon. For the purpose of consdering these questions it is necessary to
refer to the relevant legidative provisons and to make some reference to the history
of the matter.

Rdevant Legidative Provisons

5. At the outset it is to be noted that Part VA of the Hedth Insurance Act 1973
(“the 1973 Act”) pursuant to which the Tribuna was established and its proceedings
regulated was repeded by item 63 of Schedule 1 to the Hedth Insurance Amendment
(Professiona Services Review) Act 1999 (Cth) (“the 1999 Act’), a provison which
commenced on 1 August, 1999. Other amendments made by the 1999 Act to the
1973 Act included:

a provison (see item 47 of Schedule 1) repeding section 106Q pursuant to
which the respondent had been appointed as the Determining Officer,
section 106R (providing for a copy of the Committee's report to be given to
the person under review), section 106S (providing for the making of a draft
determination) and section 106T (providing for the making of a find
determination); and

provisons (see items 48,49 and 53 of Schedule 1) amending section 106U
(providing for the content of determinations).

However, item 65 of Schedule 1 to the 1999 Act, which adso commenced on 1
Augudt, 1999, provides that the amendments made by that Schedule do not apply in
respect of a matter that, before the commencement of the Schedule, was referred
under section 86 of the 1973 Act by the Hedth Insurance Commisson (“the
Commisson”) edablished by the Hedth Insurance Commisson Act 1973 (Cth) to the
Director of Professona Services Review gppointed under section 83 of the 1973 Act
and that, subject to certain trangtiond provisons not here reevant, the 1973 Act as in
force immediately before the commencement of Schedule 1 to the 1999 Act continues
to gpply to any such matter. It may be accepted tha the matter which the Tribuna
was convened to hear on 8 February 2001 is such a métter.

6. Part 11 of the 1973 Act deds with “Medicare Benefits’. Subsection 10(1)
provides that where medica expenses are incurred in respect of a professona service
rendered in Audrdia to an digible person, Medicare bendfit is payable in respect of
that professona service The expresson “digible person” includes (see section 3) a
sarvice (other than a diagnogtic imaging service as defined) to which an item in the
Generd Medicd Services Table prescribed under section 4 relates, being a clinicaly
relevant service that is rendered by or on behdf of a medica practitioner. A
“cdlinicdlly rdevant service’ (see again section 3) is, S0 far as materid for present
purposes, a sarvice rendered by a medica practitioner that is generdly accepted in the
medica professon as being necessary for the gppropriate treatment of the patient to
whom it is rendered.



7. Pat VAA creates a scheme under which a person’s conduct can be examined to
ascertan whether ingppropriate practice as defined in section 82 is involved and
provides for action that can be taken in response to inappropriate practice (subsection
80(1). In identifying the text of relevant sections within Pat VAA of the Act, a
number of amendments effected by the Hedth Insurance Amendment Act (No.l)
1997 (Cth) (“the 1997 Act’) and the 1999 Act must be disregarded as those
amendments do not apply to a matter which was referred under section 86 of the 1973
Act before the respective dates of commencement of those amending provisons. The
date of commencement of the 1997 Act was 6 November, 1997. In what follows the
provisons of the 1973 Act are dated in the form relevant to the resolution of the
threshold questions before the Tribund.

8. Section 82 provides that a practitioner engages in inappropriate practice if the
practitioner's conduct in connection with rendering or initiating services is such that a
Professond Services Review Committee could reasonably conclude that, if the
practitioner is a specidigt, the conduct would be unacceptable to the general body of
the members of the specidty in which the practitioner was practisng when he or she
rendered or initiated the sarvices. The expresson “sarvice’ is defined in subsection
81(1) to include a service for which, a the time it was rendered or initiated, medicare
benefit was payable. Subsection 81(2) provides that, for the purposes of Part VAA,
generd medica practice is to be taken to be a specidty and medica practitioners
practisng in a generd medicd practice are to be taken to be specidids in that

Specidty.

9. The Commisson may, under subsection 86(1) refer to the Director of
Professond Services Review the conduct of a person reating to whether the person
has engaged in inappropriate practice in connection with the rendering or initiation of
services. Under subsection 89(1), the Director must dismiss the referrd or set up a
Committee to consider whether the practitioner has engaged in inappropriate practice.

10. Section 95 provides for the establishment of Committees.  Subdivison B of
Divison 4 of Pat VAA regulates the proceedings of Committees. Meetings of a
Committee must be hed in private (subsection 98(2)). A Committee must hold a
hearing if, after congdering the matters that are the subject of the referrd, it gppears
to the Committee that the person under review may have engaged in ingppropriate
practice in connection with rendering or initisting the referred services (subsection
101(2)). The person under review is entitted to attend the hearing and to be
accompanied by a lawvyer or another adviser but the person under review is not
entitled to be represented at the hearing by a lawyer or another adviser. The person
under review is entitled to question any person giving evidence a the hearing and to
address the Committee (section 103).

11. Under section 106L, if the person under review was a practitioner and a
soecidist when the referred services were rendered or initiated, the Committee is
required to give to the Determining Officer a written report setting out its findings on
whether the practitioner’s conduct in connection with rendering or initigting the
referred services was, in the Committee's opinion, unacceptable to the genera body
of the members of the specidty in which the practitioner was practisng at that time.



12. If the Committe€'s report contains a finding that the person under review has
engaged in ingppropriate practice in connection with rendering or initisting some or
al of the referred sarvices, the Determining Officer gppointed by the Minister under
subsection 106Q(1) must make a draft determination in accordance with section 106U
and, after giving the practitioner an opportunity to make written submissons
suggesting changes to the draft, make a find determination in accordance with that
section (sections 106S and 106T).

13. Section 106U provides for the content of determinations. A determination must
contain one or more of the prescribed directions. The Determining Officer may direct
that the practitioner be reprimanded or counsdled, thet the practitioner repay to the
Commonwedth the whole or part of the Medicare benefit that was paid in respect of
services “in connection with which the person under review is stated in a report under
section 106L to have engaged in ingppropriate practice’, that the practitioner be
disgudified in regpect of the provison of certan services or tha the practitioner be
“fully disqudified’. A direction that the practitioner be disqudified fully or partidly
must specify a period of up to three years “to stat when the determination takes
effect” (subsections 106U(3) and (4)).

14. Section 106V concerns the time when a find determination takes effect. It
provides:

“(1) Subject to subsections (2) and (3), the find determination tekes effect
28 days dfter the Determining Officer gives a copy of it to the person
under review.

2 If a request for review of a find determination under Divison 3 of
Part VA islodged within the period alowed for such arequest:

@ the find determination does not take effect if it is set asde on
the review; or

(b) if the find determination is afirmed or vaied on the review,
and no gpped agang the decison is brought under section
124A within the period dlowed for such an gpped — the find
determination takes effect, or takes effect as varied, a the end
of the period.

3 If an gpped againgt the decison on such a review is brought under
section 124A within the period alowed for such an apped:

@ subject to subsection (4), the determination does not have effect
until the apped, and any further apped or appeds are
determined; and

(b) upon the determination of the apped, and any such further
appedl or gppeds, the determination takes effect as varied, or
does not take effect, in accordance wth the judgment or order

on the appeal or further appeal or gppedls.



4 If the apped lapses or is withdrawn, the find determination takes effect
when the apped |gpses or is withdrawn.”

15. By virtue of subsection 106ZR(1), a person must not disclose to another person,
except in the crcumgtances prescribed, any of the deliberations or findings of a
Committee or any information or evidence given to the Committee in the course of its
deliberations. Section 106ZR however, does not gpply to any matters disclosed in the
course of proceedings under Pat VA, that Pat bearing the heading “Professond
Services Review Tribunads’ (subsection 106ZR (2)).

16. Pat VA comprises sections 107 to 124A inclusive. Section 108 provides for
the establishment of Professond Services Review Tribunds. A Tribund is to consst
of a Presdent, being a person who holds or has held judicia office, and two members
who, if the determination is a find determination under section 106T, must beong to
the same professon as the practitioner who rendered or initiated the referred services
to which the determination relates (paragraph 115 (2) (b)).

17. Section 114 provides.

“114. (1) The person to whom a determination relates may request the Minister
to refer the determination to a Tribund for review.

(2) The request by a person to whom a determination relates for the
reference of the determination to a Tribuna for review:

@ shdl be in writing sgned by or on behdf of the person
making the reques;

(b) dhall st out the grounds on which the request is made;
and

(© shal be served on the Minigter written 28 days after the
date upon which the natification of the determination is
served on the person making the request.”

18. Subsection 115(1) provides:

“115. (1) Uoon receipt by the Minister of a request under section 114 for the
review of a determination, the Miniser shal forward the request to
the Presdent of a Tribund, together with:

@ acopy of the reference that gave rise to the determination;

(b) a transcript of the proceedings a the hearing conducted for the
purpose of that reference;

(ba) any exhibits, or copies of exhibits receved a the hearing
conducted for the purposes of that reference;

(© the report on that reference and any documents sent to the
Minister with that report; and

(d) the determination”.



As the report on such a reference is to be given to the Determining Office and not the
Minister (subsection 106L(1)), the reference in paragraph 115(1)(c) to the Minigter
should be read as areference to the Determining Officer.

19. Where the Presdent of a Tribuna receives under section 115 a request for the
review of a determination, the Presdent is required to “arange for the determination
to be reviewed in proceedings before the Tribuna” and, if the determination conssts
of a find determination under section 106T, to give to the Determining Officer and
the person to whom the determination relates a written notice setting out the time and
place so arranged (section 116).

20. Section 117 provides:
“117. (1) Where a person makes a request for the review of a determination:

@ the person may appear in person, or may be represented by
another person, a the proceedings on the review arranged
under section 116; and

(b) if he appears, or is represented, at those proceedings — he or his
representative shall be given the opportunity to address the
Tribund.

(3) If the determination condsts of a find determination under section
106T, the Determining Officer may be represented a the
proceedings. If the Determining Officer is represented, his or her
representative must be given the opportunity to address the Tribund”.

21. Proceedings before a Tribund are to be conducted with as little formality and
technicdity as a proper consderation of the matter before the Tribuna permits. The
procedure of a Tribund is, subject to the Act and the regulations, within the direction
of the Presdent. If the determination conssts of a find determination under section
106T, the parties to the proceedings are the person who requested the review and the
Determining Officer (section 118).

22. Subsection 119(1) provides:

“119. (1) A Tribund that reviews a determinaion in accordance with a
request:

@ shdl condder the matter to which the determination reaes
having regad to the grounds set out in the requedt, the
documents forwarded by the Minister with the request and any
addresses made to the Tribuna during the proceedings on the
review; and

(b) shall, subject to subsection (2):



(i) if the determination condsts of a find determination
under section 106T dffirm  or st adde the
determination, or set asde the determinatiion and make
any other determination that the Determining Officer is
empowered to make under that section”.

23. A party to a proceeding before a Tribuna under Divison 3 of Pat VA (which
includes sections 114 to 119 inclusve) may gpped, on a question of law only, to the
Federd Court of Audrdia from any decison of the Tribund in that proceeding
(section 124A).

History of the Matter

24. On 16 December 1996, Dr. R. E. Newton, who described himsdf as Acting
Medicd Director and Manager, Professona Services Branch of the Commission,
dgned a document referring to the Director of Professond Services Review “the
conduct of Dr. Michad Joseph Chridie in relation to whether he has engaged in
ingppropriate practice, in connection with the rendering of services, as defined by the
Act pursuant to subsection 86 (1) of the Act”. The referred services were identified as
“dl services rendered by Dr. Chrigie from his practice location in the State of New
South Waes during the period of 1 January, 1995 to 31 December, 1995, inclusve’.
The practice location was identified as 270 Victoria Avenue, Chatswood.

25. On 14 January 1997, the Director of Professona Services Review, Dr. A. J.
Holmes, dgned an instrument under sections 93 and 95 of the 1973 Act setting up
Professond Services Review Committee No. 35 (“the Committeg’) to consder
whether the gpplicant had engaged in ingppropriate practice.

26. A hearing was held by the Committee on 20 March 1997 and 17 April 1997.
Subsequently the Committee gave to the respondent, as the Determining Officer, a
written report dated 30 September 1997 setting out its findings on the question
whether the applicant’'s conduct in connection with rendering the referred services
was, in the Committee's opinion, unacceptable to the generd body of the members of
the specidty, namely generd medicd practice, in which the applicant was practising
a the relevant time (subsection 106L (1)).

27. The respondent, as the Determining Officer, made a draft determination under
section 106S relaing to the gpplicant on 3 October, 1999 and a final determination
under section 106T relaing to the applicant on 26 May, 2000. The find
determination directed that “in accordance with paragraph 106U(1)(a) of the Act, the
Director of Professional Services Review, or the Director's nominee, reprimand Dr.
Chridie’.

28. As has aready keen mentioned, by letter dated 29June 2000 addressed to the
Miniger by the solicitors for the gpplicant, the Minister was requested “to refer the
sad determination to the Professona Services Review Tribund”. The parties were
given notice that the proceedings before the Tribund would take place on 16 and 17
November, 2000. However, the solicitors for the gpplicant advised that they were
unable to locate the applicant and, in the result, those dates were vacated and



arrangements made for the proceedings to take place before the Tribunal on 8 and 9
February, 2001.

The Issue Raised by the Applicant

29. Counsd for the agpplicant submitted that the gpplicant had a right to withdraw
his request that the find determination dated 26 May 2000 be reviewed by a
Professond Services Review Tribund and that the exercise of tha right required
neither the assent of the respondent nor the leave of the Tribund. It was further
submitted that the right of withdrawa might be expressed as a right to withdraw the
Miniger's referral of the request to the Tribuna under section 115 or a right to
withdraw the request made to the Miniser under section 114. It was sad that,
dthough it is the Minigter who is under a statutory obligation to forward the request to
a Tribund, the request for review remains a request made by the applicant; that the
Miniger has no right to seek a review by a Tribund of a find determination made
under section 106T; and that, in the present case, the Minister had not sought such a
review.

30. The motivation for the withdrawa of the request for review was initidly said to
be the applicant’s ill-hedth and a concern for the legd codts involved. However, it
became apparent — and counsd was disarmingly frank about it — that the primary
concern on the part of the gpplicant, once it became clear that the press had an interest
in the matter, was to ensure that no hearing took place so that there would be no
public disdosure of the factud materid on which the findings of the Committee were
based or the reasons which the Determining Officer gave to support the making of the
find determination of 26 May, 2000.

31 Resolution of the issue rased by the gpplicant must begin with an
acknowledgment of the generd principle that, unless condtrained by consderations
effectively abrogating or fettering the right, a person who has made an application in a
cvil matter to a dautory tribuna has an inherent right to withdraw that gpplication at
any time before a decison is given, with the consequence that the application is no
longer a subsisting or effective application and the tribuna is deprived of the power to
make any order except, perhaps, where power is conferred on the tribuna to make
incidentd orders as to costs or the like. The answer to the question whether there are
condderations effectively abrogating or fettering the right depends upon the proper
condruction of the dautory provisons seiting up the tribund and regulating its
powers and proceedings. Cases in which these matters have been consdered are Rv
Hampstead and & Pancras Rent Tribunal; Ex parte Goodman [1951] 1 KB541; Bod
Quay Wharfingers Ltd v _King's Lynn Conservancy Board [1971] 1IWLR 1558;
[1971] 3 All ER 597; Schipp v Herfords Pty Ltd [1975] 1 NSWLR 412; Hanson v
London Rent Assessment Committee [1976] QB 394 and on appedl, sub nom Hanson
v_Church Commissioners for England [1978] QB823; Re Eastman and Department of
the Treasury (Adminidrative Appeals Tribund — unreported 17 August 1984); Re
Stevenson and Commonwedth of Audrdia (1987) 7AAR 343; Re Queendand Nickel
Management Pty. Ltd and Great Barrier Reef Marine Park Authority (No.3) (1992) 28
ALD 368; Miniger for Immigration and Ethnic Affairs v Polat (1995) 37 ALD 394;
and Uniden Audrdia Pty Ltd v Callector of Customs (1997) 74 FCR 190.




32. Congderations which may operate to abrogate or fetter the right of withdrawal
are:

@ where the exercise of the right would cause consequent vexation to
another party to the proceedings: Schipp v Herfords Pty Ltd [1975] 1
NSWLR412 per Samuels J. A. at p. 423;

(b) where the exercise of the right would prgudice the podtion of persons
not party to the proceedings but who have an appropriate interest in the
outcome Hanson v London Rent Assessment Committee [1976] QB
394 per Lord Widgery C.J. a pp 400-401,

(© where the dispute is one in which there is a public interest involved:
Hanson v Church Commissoners for England [1978] QB 823 per Lord
Denning M.R. a pp. 832-3, per Roskill L.J. a pp 8356 and per
Lawton L.J. at p839.

33. We turn now to a consderation of the rdevant legidative provisons for the
purpose of determining whether those provisons expresdy or implicitly remove or
rerict any right which the goplicant might otherwise have had to withdraw the
request for areview of the final determination made on 26 May 2000.

34. InYungVv Adams (1997) 80 FCR 453 Davis J said at p.459:

“The Federd Parliament has no genera power to regulate the activities of
medica practitioners.  Therefore, under Pt VAA, the power to discipline in
relation to ‘ingppropriate practiceé must be understood as a power to discipline
in relation to conduct which is related to the payments which are made by the
Commonwedth under the Act by way of medicd benefits and the like
Accordingly, the reference to ‘inappropriate practice in s. 82 refers to conduct
in reation to which Commonwedth benefits were paid or payable and in
repect of which the medicd practitioner failed in some way to meet the
sandards of the generd body of the members of the professon in which the
savices were rendered.  The Commonwedth's interest is to see that the
savices which are provided by a medicd practitioner and for which a
Commonwedth benefit is or may be cdamed are sarvices in respect of which
the medicd practitioner provides due cae and <kill, tha a clam if made is
brought under the correct item and that overservicing does not occur”.

And a p.472 his Honour, after referring to decisions of the High Court, said:

“As those cases show, directions under s 106U with respect to a reprimand,
counsdling, the repayment of benefits and disqudification are not imposed as
a punishment. They are imposed with a view to protecting patients and the
Commonwedlth againgt abuse of the sysem’”.

35. Reference has dready been made to the provisions contained in Part VA and, in
particular, to sections 116 and 119. It is clear from a number of decisons of the
Federd Court of Audrdia thet the role of a Tribuna established under hat Part is not
confined to reviewing the agppropriateness of the directions given by the Determining
Officer under section 106U but extends to a review of the material that was before the
Committee and the Committee's findings as set out in its report. It is dso established
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that such a Tribund has no power to receive further materia. Such a Tribund is aso
limited in the orders it may make it may affirm or set asde the determination, or st
adde the determination and make any other determination thet the Determining
Officer is empowered to make under section 106T.

36. A find determination made under section 106T does not take effect
immediately upon its making. Under subsection 106V(1) it will teke effect, in the
absence of review proceedings, 28 days after the Determining Officer gives a copy to
the person under review. Subsection 106V (2) dedls with the Stuation when a request
for review is lodged within the period prescribed by paragraph 114(2)(c). Subsection
106V(3) deds with the gtuation if an goped is subsequently brought under section
124A.

37. Subsection 106V (2), however, dedls only with two stuations. If, on the review,
the find determination is set adde, the determination will never take effect. If, on the
review, the find dele'mination is affirmed or varied, it will teke effect a the
expiration of the period dlowed for the inditution of an gpped. If an goped is
indtituted the determination will not take effect until the goped and any further gpped
are determined when it will take effect in accordance with the judgment on the appedl.
However, if the apped lapses or is withdrawn, the determination takes effect when the
appeal lapses or is withdrawn (subsection 106V (4)).

38. It is of some dgnificance for present purposes that, while the legidature has
expressly recognised that a practitioner who has brought an gpped under section
124A has a right to withdraw the gpped, there is no such recognition of a right to
withdraw a request under section 114 and, in @Nsegquence, N0 express provision as to
the date of effect of the determination the subject of the request.

39. While it is of importance, in the case of a find determination containing any of
the directions permitted by section 106U, to be able to ascertain with precison the
date of effect of the determination, it is of criticad importance in a case, unlike the
present, where the determination directs full or patid disqudification. The period of
such disqudification is, by subsections 106U(3) ad (4), made to depend for its
darting date upon the date “when the determination tekes effect”. The matter is of
criticd importance for the Commonwedth so that it may properly withhold Medicare
benefits in respect of services the subject of the disgudification. It is dso of critica
importance to patients of the practitioner under review to know whether Medicare
benefits will be payable in respect of services they seek and receve from the
practitioner.

40. The consequence of a practitioner having an inherent right to withdraw, after
the expiration of the 28 day period referred to in subsection 106V(1), a request made
under section 114 would appear to be that the determination would never come into
effect. Clearly, the Tribund would, in the face of the provisons in section 119, have
no authority to fix a date upon which the determination isto take effect.

41. It follows that, in order that an effective date of effect of the determination may

be ascertained in accordance with section 106V, it is necessxy that the Tribund
proceed with the review and make one of the orders for which section 119 provides.
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42, In our opinion the consderations to which reference has been made lead to the
concluson that the provisons disclose an intention on the part of the legidature that a
practitioner who has made a request under section 114 for the review of a find
determination made under section 106T may not withdraw that request so as to
preclude a Professond Services Review Tribund from proceeding to review the
determination. The contention put forward on behalf of the applicant is rejected.

The Issue Raised by the Respondent

43. Counsd for the respondent Determining Officer submitted that the Tribund hed
no authority to review the find determinaion as, so it was asserted, the gpplicant’s
request for review was not served on the Minister within the period prescribed by
paragraph 114(2)(c). That paragraph requires that a request for the reference by the
Miniger of a find determination made under section 106T to a Tribund for review
“be served on the Miniger within 28 days after the date upon which the notification of
the determination is served on the person meking the request”. Section 106UA
provides that, as soon as possible after making a find determination, the Determining
Officer isto give acopy of it to the person under review.

44. Counsd for the gpplicant took no part in the argument upon the contention
raised by the respondent.

45, The case which the respondent sought to make was that a copy of the find
determination was ddivered to the Chatswood 24 Hour Medica Centre on 31 May
2000 and that, even if the applicant did not persondly receive the copy until the
following day, 31 May 2000 is the date from which the period of 28 days referred to
in paragraph 114(2)(c) was to be cdculated. To sudtain that proposition counsd
reied on section 28A of the Acts Interpretation Act 1901 (Cth) which, so far as
meaterid, provides.

“28A(1) For the purpose of any Act that requires or permits a document
to be served on a person, whether the expresson ‘serve, ‘give
or ‘send or any other expresson is used, then, unless the
contrary intention gppears, the document may be served:

@ on anatura person:

@....

(i) by leaving it a ...the address of the place
of....busness of the person lag known to the
person serving the document; or

It followed, s0 it was submitted, that, as the last day for service on the Minister of the
request for review was 28 June, 2000, the request was not sarved within the
prescribed period.

46. Counsel for the respondent further submitted that the jurisdiction of the
Tribunad depended upon the request for review having been made within the
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prescribed period relying for this submisson upon the reference in section 116 to the
Presdent of a Tribuna recelving “under section 115" a request for review and to the
reference in subsection 115(1) to the receipt by the Minister of a request “under
section 1147, It followed, so it was submitted, there being no dautory provison
permitting an extendon of the time prescribed by paragraph 114(2)(c), that the
Minister was not authorised to forward to the Presdent of the Tribund the request for
review made by the applicant and the Tribund was not authorised to conduct the
review.

47. If it be correct that the jurisdiction of the Tribund to review the find
determination made on 26 May 2000 depends upon it being established that the
request for that review was not served on the Minister within the prescribed period,
the question arises how the necessary materid can be put before the Tribund to
edablish the rdevant facts on which the submission is based, thus enabling the
Tribund to, in effect, review the decison of the Miniger (who is not, and cannot be
made, a paty to the proceedings before the Tribund) that the request was one
appropriate to be forwarded to the Presdent of the Tribuna under section 115.
Relevant to that issue is the absence from the dstatutory provisons of a power in the
Tribund to examine witnesses or recelve documentary maerid other than the
documents referred to in subsection 115(1), those documents clearly not including
documentary materid relevant to the question whether the request for review was
saved on the Minigter within the prescribed period. The absence of a power to
examine witnesses is reflected in the provisons of section 121 which, while giving
protection to members of the Tribunal and persons representing another before the
Tribund, makes no reference to the protection of a witness: cf. subsection 106F(3) in
the case of a person appearing as a witness before a Committee. Also sgnificant is the
absence of a power in the Tribund to adminiger an oah or affirmation or issue a

subpoena.

48. In our opinion the juridiction of the Tribund to review the find determination
does not depend in any sense upon it being edtablished that the request by the
goplicant was served on the Minigter within the prescribed period. We take the view
that the juridiction of the Tribund aose when the Presdent receved from the
Minigter the request made by the gpplicant. It follows that we do not regard the words
“under section 115" gopearing in section 116 as sufficient to import into the
parameters of the jurisdiction of the Tribund the language of section 115 limiting, by
reference to section 114, the requests which the Minister is bound to forward to the
Presdent of a Tribund to those served within the prescribed period. That limitation is
addressed to the Minister and, if the decison that the request was one that might
properly be forwarded to the Presdent of the Tribund is to be chdlenged, that must
be donein curia proceedings.

49, We are, therefore, of the opinion that the Tribund has jurisdiction to review the
finad determination made on 26 May 2000.
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Concluson
50. For the reasons set out above:

@ the contention put forward on behdf of the gpplicant that the Tribund
may not, in the circumstances, proceed further with the review of the
find determination made on 26 May, 2000 is rgjected;

(b) the contention on behdf of the respondent that the Tribund has no
jurisdiction to review the find determination made on 26 May, 2000 is
rejected.

The proceedings before the Tribuna are adjourned to a date to be fixed.

Counsd for the gpplicant: Dr. G. A. Hick SC and Mr. J. Fitzgerald
Solicitors for the applicant: Abbott Tout

Counsd for the respondent: Ms C. Needham SC and Ms R. Henderson
Solicitors for the respondent: Minter Ellison

Dates of hearing: 8 and 9 February 2001

Date of decison 9 March 2001

This and the preceding 13 pages comprise the decison and the reasons for decison of
the Professona Services Review Tribund condituted by The Hon A. R. Neaves, Dr.
N. J. Radford and Dr. M. Williams given on the Sth day of March, 2001.

Dated this ninth day of March 2001

Diane Popple
Regigtrar
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