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REASONS FOR THE DECISION

THE TRIBUNAL:

NATURE OF PROCEEDING

This matter comes before the Tribuna pursuant to the provisions of Divison 3 of Pat VA of the
Hedlth Insurance Act 1973 (cth)(“the Act”). Pursuant to subs 115(1) of the Act, the Minister for
Hedth and Family Services has forwarded to the President the request made on behdf of Dr Monier
Gad (“the gpplicant”) that the determination made by Ms Gall Batman (“the respondent”) and dated
12 May 1997 be referred to a Professiona Services Review Tribund for review. The respondent
meade the determination as the Determining Officer appointed under subs 106Q(1) of the Act. It was
made pursuant to ss 106T and 106U of the Act.

HISTORY OF MATTER

2. On 18 December 1995, Dr R.P. Tomkins signed a document which under the heading
“Referrd” dated:



“On behdf of the Hedth Insurance Commission and pursuant to section 86 of the  Hedlth
Insurance Act 1973 (“the Act”), |, Ronad Philip Tomkins, Generd Director and Manager,
Professiona Services Branch hereby refer to the Director of  Professonad Services Review  the
conduct of Dr Monier Gad in relation to whether he has engaged in ingppropriae

practice in connection with the rendering and  invitation of services as defined in the Act.”

The document identified the referred services as “al services rendered and initiated by Dr Gad from
his practice locations in the State of New South Wales during the period of 1 January 1994 to 31
December 1994, inclusive’. The reasons for the decision to refer were summarised in par 3 of the
document in the following terms.

The Health Insurance Commission is concerned that Dr Gad would not be able to provide an
aopropriate leve of dinica input when conggently rendering such high volumes of services. In
addition, the Hedlth Insurance Commission is concerned about the high average number of services
per patient rendered by Dr Gad and his high leve of requesting of pathology services per pathology
patient.”

3. The document contained:
“4 High Volume of Rendered Services:

In the referra period 1 January 1994 to 31 December 1994, Dr Gad provided 18,678

sarvices of which 17,014 (93.69%) were level B (items 23, 24, 35) placing Dr Gad  above
the 99th percentile of dl active generd practitionersin Audrdia. Duringthis period Dr  Gad
provided between 61 and 80 services per day on 122 occasions, between 81 and 100 services
per day on 4 occasons. The Hedlth Insurance Commisson believes that the gppropriate
leve of dinica input could not be maintained  for such a high volume of daly services on aregular
and continuing basis.

5. High Average Number of Services per Patient:

In spite of Amost - 90% of his patients being younger than 50, Dr Gad provided and
average of 5.1 services per paient which is above the 91t percentile for dl active
generd practitioners in Audrdia It is noted that where practitioners provide a large
number of services annudly, it is common for the average annua number of services  per
patient to be less than 3. The Hedth Insurance Commission believes that some of the sarvices
rendered by Dr Gad would not be reasonably medicaly necessary for the  care of his patients.

6. High Initiation of Pathology Services:

In the referrd period Dr Gad dso referred 656 patients (18%) of his patients to

pathology with atota of 4,116 services being provided. Dr Gad requested an average of
6.2 pathology services for each patient referred, which is above the 95th percentile  for dl active
generd practitionersin Audtrdia Additionally he ordered an average of 45 pathology



sarvices per episode compared with the average of 1.73 for dl genera practitioners in
Audrdia The Hedth Insurance Commisson bdievesthe rate of initiation of pathology services
by Dr Gad is excessively high.”

4, Paragraph 7 of the document identified in 8 sub paragraphs the matters which the
Commission took into account in forming a view about the ingppropriateness of the applicant’s
practice. The document contained:

“8. For these reasons, the Hedlth Insurance Commission has formed the view that Dr Gad's
conduct in connection with rendering and initiating of services condtitutes inappropriate
practice.”

5. The document then set out further materid relating to the gpplicant and his practice under the
fallowing headings and sub- headings.

Background of Health Insurance Commission Concerns -

High volume of Rendered Services
High average number of Services per Patient
High initiation of Pathology Services per Pathology Patient

Other details of Dr Gad' s Practice -

Diagnodtic Imaging

Specidid referras

Prescribing

Flow on costs generated by Dr Gad
Chronologicd record of thisreferrd.

6. Annexed to the referral document were 7 attachments and 6 reports.

7. The circumstance that the referral was made by Dr Tomkins and not by the Hedlth Insurance
Commission itself does not render the referrd invalid; see subs 86(5) of the Act, a provision which
was indsted by item 5 in Schedue 1 to the Hedlth Insurance Amendment Act (No 1) 1997 (Cth)
and which came into operation on 6 November 1997.

8. On 30 January 1996, after the applicant had been given an opportunity to make written
submisson gating why the referral should be dismissed, the Director of Professond Services
Review, Dr A JHolmes, signed an instrument under ss.93 and 95 of the Act setting up Professiona
Services Review Committee No 6 (“the Committeg’) to consider whether the applicant had engaged
in ingppropriate practice.  The Committee comprised a Chairperson and two members. The



Chairperson was described as amedicd practitioner, each of the two members being described asa
vocationdly registered genera practitioner.

0. The Committee held a hearing on 29 February 1996 and 21 March 1996 a which the
gpplicant gave evidence (not on oath or affirmation) and addressed the Committee. He dso
provided documentary materid to the Committee.

10.  Subsequently, the applicant furnished to the Committee a written submisson

11.  Pursuant to s106L of the Act, the Committee gave to the Determining Officer, a podtion
then held by Dr A. Adams, a written report signed by the Chairperson on 9 May 1996 and by the
Members on 10 and 11 May 1996 respectively. The Committee unanimoudy found that “Dr Gad's
conduct in relation to the referred services was unacceptable to the generd body of the members of
generd medicd practice’.

12.  Dr Adams, as the Determining Officer, trested the report as containing, in terms of subs
106S(1) of the Act, afinding that the applicant had engaged in ingppropriate practice in connection
with rendering or initiating some or al of the referred services and made a draft determination. The
gpplicant was then afforded an opportunity to make written submissions suggesting changes to the
draft determination. The gpplicant took advantage of that opportunity and his then solicitors
furnished awritten submission to the respondent under cover of aletter dated 10 January 1997.

13.  On 12 May 1997, pursuant to s.106T of the Act, the respondent made afina determination
in accordance with s106U. The find determination having recited that the Committee had found that
the applicant had engaged in ingppropriate practice as defined in s.82 of the Act, directed that:

“I) in accordance with paragraph 106U(1)(b) of the Act, Dr Gad be counsdlled by
the Director, Professional Services Review or the Director’ s nominee;

if) in accordance with paragraph 106U(1)(c) of the Act, Dr Gad repay to the
Commonwedth the amount of $228,152.95 being an amount equivaent to the
Medicare benefits paid for 60% of the ingppropriate services rendered during the
period of the referral under items 3, 4m 23, 24, 36, 37, 44 and 47 in Group Al of Part 2
of the Generd Medica Services Table, and that any Medicare benefit that would
otherwise be payable for those services cease to be payable;

i) in accordance with paragraph 106U(1)(g)(l) of the Act, Dr Gad be disquaified

for aperiod of 9 monthsto start when this determination takes effect in respect of
the provisons of al servicesto which anitem rdatesin Group A1 of Part 2 of the Generd
Medica Services Table; and

\Y) in accordance with paragraph 106V (1)(b) of the Act, Dr Gad be fully
disqudified for a period of 6 months to start when this determination takes
effect”.



It appears that the determination was forwarded to the applicant under cover of aletter dated
12 May 1997.

14. By Letter dated 6 June 1997 addressed to the Minigter for Hedlth and Family Services, the
solicitors for the applicant requested, pursuant to s.114 of the Act, that the find determination be
referred to a Professona Services Review Tribund for review. The letter sated the following as the
grounds on which the request was made:

“1l.  There hasbeen no effective referrd pursuant to Section 86, especidly as
Section 87 was not complied with.

2. Satistical samples were wrongly relied upon as Section 106G was not complied
with.

3. The Committee misgpprehended its function in that it went beyond the question
referred toit.

4. Naturd justice was not affected by Dr Gad, as the Committee investigation went
beyond the materid referred to it.

5. The requisite degree of specificity, in terms of the overal percentage of services
found to be excessve, and in terms of the repayment ordered to be made by Dr
Gad, was not reached by the Committee or the Determining Officer or both.

6. On aproper congtruction of the Act, the same Determining Officer must
perform al functions including those under Sections 106R, 106S and 106T. In
this case the functions were split between Dr Adams and Ms Batman.

7. The Committee or dternatively the Determining Officer or both have exercised
the judicia power of the Commonwedlth without Congtitutiona power so to do.”

15. By letter dated 11 June 1997 addressed to the Minister for Headlth and Family Services the
solicitors for the gpplicant sought to add two further grounds on which the request for review was
made. The letter set out the further grounds as follows:

1. It was not open in Law for the Committee and the Respondent to find that the

Applicant had engaged in inappropriate conduct merely from the facts that the

number of patients seen by him was above the 99th percentile of that recorded for
other Generd Practitioners during 1994, or that his average time spent with a patient was
less than ten (10) minutes.

2. The pendties imposed S0 far as the disgudification and repayment of monies are
concurred are excessive in dl the circumstances.



On 22 August 1997, the request was forwarded to the President of this Tribundl.



Cour se of the Proceedings before the Tribunal

17.  Prior to this matter being cdled on for hearing on 20 May 1998, Mrs R.M. Henderson of
counsel had foreshadowed to the president and Dr Ramsey that a request would be made by the
respondent that this Tribuna set aside the determination made on 12 May 1997 without the Tribunal
proceeding to a hearing of the gpplicant’s request for areview of that determination. This course was
foreshadowed when a Tribuna differently congtituted, but of which the President and Dr Ramsey
were members, was deding with another matter arisng under part VAA of the Act. The course
proposed followed consideration by the respondent of the judgement of the Full Court of the Federa
Court of Augrdiain Adamsv Yung (15 May 1998 - unreported).

18.  When this matter was cdled on for hearing, Mr A.J. Rayment, ingtructed by Colin Ddey
Quinn, Solicitors, appeared for the gpplicant. Miss Henderson, insructed by the Austrdian
Government Solicitor, appeared for the respondent. Mr R.W. White, ingtructed by Minter Ellison
Solicitors, sought leave to gppear as afriend of the Tribunal, stating that he did so on the indtructions
of the Director of Professond Services Review, Dr A.J. Holmes. Mr White indicated that he
wished to address the Tribunal solely on the effect of the judgement of the Full Court of the Federa
Court in Adams v Yung (supra). The application was opposed by Mr Rayment on a number of
grounds. Ms Henderson informed the Tribund that the respondent supported the application made
by Mr White. She stated the respondent’ s position to be that, if the application made by Mr White
“was successful”, the respondent would reserve her position as to what she would do next but if that
application were “unsuccesstul”, the respondent would be making a submisson dong the lines if that
foreshadowed on the earlier occasion referred to above.

19.  The murse proposed by Ms Henderson was not acceptable to the Tribuna and she was
pressed to clarify whether the respondent proposed to follow the foreshadowed course of action or
to put submissionsto the Tribuna in support of the determination made by her on 12 May 1997. An
adjournment was granted on Ms Henderson's gpplication so that she might take further ingtructions.
Upon the resumption, Ms Henderson informed the Tribund that she did not have firm ingtructions.

The Tribuna then directed that the hearing proceed and Mr Rayment was invited to address the
Tribuna. An gpplication by Mr Rayment that the matter be adjourned indefinitdly pending the
outcome of any agpplication that might be made to the High Court of Audrdia for leave to gpped

from the judgement in Adams v Y ung (supra) and, if such gpplication were made and successful, until
the High Court had given judgement on the apped was regjected by the Tribund. At Mr Rayment’s
request a short adjournment was granted to enable senior counsel, who had been briefed to appear
on behdf of the applicant, could attend before the Tribund.

20.  Upon resumption, Mr I.D. Temby QC announced his appearance, with Mr Rayment, for the
applicant. He then addressed the Tribund.

21.  Attheconcluson of Mr Temby’s ora submissions, he having been given leave to supplement
those submissions in writing, the Tribund invited Ms Henderson to address the Tribund. After
another short adjournment to enable Ms Henderson to take further instructions, Ms Henderson said:



“I must gpologise. | am afraid | began a few moments ago on the assumption that | had
certain ingruction and | was mistaken. There is nothing | can put a the moment. | do not
have the ingtructions which | need in order to put acase.”

The matter was then adjourned until the following day.

22.  When the matter was cdled on for hearing on the following day, 21 May 1998, Ms
Henderson was not present. Mr White announcing that Ms Henderson no longer appeared for the
respondent and that he, instructed rot by the Audraian Government Solicitor but by Minter Ellison,
Solicitors, appeared for the respondent. He reluctantly agreed, after being pressed by the Tribunal
to do s, that the application he had made on the previous day for leave to appear as afriend of the
Tribunad was withdrawn.

The Applicant

23.  The gpplicant migrated to Audrdia in 1974 having completed three years medica sudies at
an Egyptian University. In 1976 he commenced studies at Sydney University where, after dlowance
for certain credits, he was enrolled as a second year student.

24.  In March 1983, the gpplicant took up an internship at the Prince of Waes Hospitd in
Sydney and was conditiondly registered to work as an intern. The applicant was fully registered in
October 1986, having been required to complete three years as an intern.

25.  The gpplicant has been recognised as a vocationdly registered medica practitioner since
February 1992.

26.  During the referrd period the applicant carried on a sole generd practice a 4/3 Firth Street
Arncliffe, a suburb of Sydney. He dso rendered a limited number of services from premises at 292
Belmore Road, Riverwood, another suburb of Sydney. However, by the time the matter was heard
by the Committee, the applicant had ceased to practice at Riverwood. Substantialy al the Medicare
sarvices provided by the applicant during the referrd period were billed directly to Medicare by the
gpplicant and the rlevant Medicare benefits were paid to him.

27.  On 11 November 1994, that is during the period that became the referra period, the
gpplicant was vidsted by a Hedth Insurance Commisson Medica Adviser and a Compliance
Pharmacist. The matters discussed were the large number of consultations, the high average number
of services per paient, the high initiation of pathology and the prescribing of certain drugs.



Role of the Tribunal

28.  TheTribund’sroleis not confined to reviewing the gppropriateness of the directions given by
the respondent under s.106U of the Act but extends to areview on the merits of the materia that
was before the Committee and the Committee’s findings as set out in its report. It is open to the
Tribuna to take a different view from that taken by the Committee. It is not, however, written the
functions of the Tribunal to consder and determine whether the report of the Committee should be
st adde on the bags, if such could be established, that the conduct of the proceedings by the
Committee was infected with legdl error. The consderation and determination of thet issue is a
matter faling within the judicid power and is a matter for curia proceedings, not proceedings before
an adminigtrative body such as the Tribunal. However, in reviewing the materid that was before the
Committee, it is incumbent upon the Tribund to exclude from its condderation any materid which
was otherwise relevant to an aspect of the investigation that was conducted by the Committee but in
relation to which there was a denid by the Committee of procedurd fairness to the applicant. The
Tribuna is dso bound, as was the Committee, to confine its review to matters that are the subject of
the referrd. What is said above is based on the Tribund’s understanding of what is said in the
reasons for judgement of Burchett and Hill 1J. In Adams v Yung (supra).

The L egidation

29.  According to its long title, the Hedth Insurance Act 1973(cth) is “An Act providing for
Payments by way of Medica Benefits and Payments for Hospita Services and for other purposes.”
Part 11 of the Act deds with “Medicare Benefits’. Subsection 10(1) provides that, where medica
expenses are incurred in respect of a professiona service rendered in Audrdiato an digible person,
medicare benefit is payable in respect of that professond service. To interpret some of the
expressions used on that subsection it is necessary to refer to the definition of those expressons in
s3 of the Act. The expresson “digible person” includes an Audtrdian resdent an expression which
is dill defined in s3. The expresson “professona service” includes a service (other than a
diagnogtic imaging sarvice as defined) to which an item in the Genera Medical Services Table
prescribed under s4 of the Act relates, being a“clinically relevant service” that is rendered by or on
behdf of a medicd practitioner. A “dinicdly rdevant sarvice’ is S0 far as is materia for present
purposes, a service rendered by a medica practitioner that is generaly accepted in the medica
profession as being necessary for the gppropriate treatment of the patient to whom it is rendered.

30. Pat VAA (ss80-106ZR) crestes a scheme under which a person’s conduct can be
examined to ascertain whether inappropriate practice is defined in s.82 is involved and provides for
action that can be taken in response to ingppropriate practice (s.80). Section 82, in the form in
which it stood prior to 6 November 1997, provided that a practitioner engages in inappropriate
practice if the practitioner’s conduct in connection with rendering or initiating services is such that a
Professional Services Review Committee could reasonably conclude that, if the practitioner is a
specidigt, the conduct would be unacceptable to the generd body of the members of the speciaty in
which the practitioner was practisng when he or she rendered or initiated the services. The
expresson “sarvice’ is defined in subs 81(1) to mean a service for which, a the time it was rendered
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or initiated, medicare benefit was payable and to include a prescribing of a pharmaceutical benefit by
amedica practitioner. Prior to 6 November 1997, subs. 81(2) provided that, for the purposes of
Pat VAA, generd medica practice was to be taken to be a specidty and medicd practitioners
practisng in general medica practice were to be taken to be specidigsin that specidty.

31.  As has dready been mentioned, under s.86 of the Act, the Commission may refer to the
Director of Professonad Services Review (“the Director”) the conduct of a person relating to
whether the person has engaged in ingppropriate practice in connection with rendering or initiation of
sarvices. It is sufficient of the referral pecifies that it relates to services rendered or initiated by a
practitioner that are services provided within a specified location (subs. 87(1)). The Director is
required by subs 89(1) either to dismiss the referra (which he or she must do if satisfied that there
are insufficient grounds on which a Committee could reasonably find that the person under review
has engaged in ingppropriate practice in connection with the referred services - s.91) or set up a
Committee to consder whether the practitioner has engaged in inappropriate practice (which he or
she mugt do unless sttisfied that there are insufficient grounds on which a Committee could
reasonably find that the person under review has engaged in ingppropriate practice in connection
with the referred services - s.93).

32. If aCommitteeis st up and it gppears to it that the person under review may have engaged
in ingppropriate practice in connection with rendering or initiating the referred sarvices, the
Committee must hold a hearing a which evidence is given and documents are produced to it (s.101).

33.  Prior to 6 November 1997, subdivison C of Divison 4 of Part VAA provided that, in the
circumstances there stated, the Committee might, in making findings on the conduct of the person
under review in connection with the referred services, base its findings wholly or partly on its findings
on his or her conduct in connection with a sample of those services (subs.106H(1)). Sub divison C
of Divison 4 of Part VAA was repeated with effect from 6 November 1997 (see Hedth Insurance
Amendment Act (Nol) 1997(cth), s.3 and item 12 in Schedule 1).

34.  Under s106L in the form which it took prior to 6 November 1997, was a practitioner and a
specidig - when the referred services were rendered or initiated, the Committee was required to
give to the Determining Officer a written report setting out its findings on whether the practitioner’s
conduct in connection with rendering or initiating the referred services was, in the Committeg's
opinion, unacceptable to the genera body of the members of the specidty in which the practitioner
was practising at that time.

35. If the Committe€'s report contains a finding that the person under review has engaged in
ingppropriate practice in connection with rendering or initiating some or al of the referred sarvices,
the Determining Officer must make a draft determination in accordance with s106.U and, after
giving the practitioner an opportunity to make written submissons suggesting changes to the draft,
make afind determination in accordance with that section.

36.  The provisgons of Part VAA of the Act to which referrd has been made were invited in the
Act by the Hedlth Legidation (Professiona Services Review) Amendment Act 1994 (cth) and came
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into operation on 1 July 1994. In support of the motion moved by him in the House of
Representatives on 30 September 1993 that the Bill which proposed to insart Part VAA in the Act
be read a second time, the Parliamentary Secretary to the Minister for Hedlth made the following
Satements.

“The new measuresin this bill are necessary because the existing mechanisms  for
dedling with over servicing have come under question and have not been shown to be
effective ...

A mgor factor in the ingbility to improve pendties commensurate with the
extent of a practitioner’s over servicing isthe current lack of power to make
decisons on the extent of over servicing on the basis of generalised evidence. At
present judgement about over servicing can only be made on the basis of individud
sarvices, that is, recovery of benefits and the imposition of pendties can only be made in
respect of each service separately determined to have been excessve.”

One of the provisions of the Act as it then stood that was repeated by the amending statute was the
provison in s.104 that required that, in a case where the Committeg, in its report, expressed the
opinion that a practitioner had rendered excessive services (that expresson being a reference to
professond services being services in respect of which medicare benefit had become or might
become payable and which were not reasonably necessary for the adequate medica care of the
patient concerned (subs 79(1B)), the report identify those services.

37. It is gpparent, however, from the judgement of the Full Court of the Federal Court of
Audrdiain Adamsv Yung (supra) that the amendments made by the Act of 1994 fel short of
remedying the percelved mischief or defect for which the provison previoudy in force had not
provided for the court there held that it is incumbent upon a Professond Services Review
Committee set up under ss.93 and 95 of the Act, at least in a case where the conduct aleged to
contribute ingppropriate practice is expressed in terms of a concern that the practitioner would not
be able to provide an gppropriate level of clinica input when consstently rendering high numbers of
services or when regularly working excessve hours, to relate any conclusion it reaches to
ingppropriate practice to specified services, being some or al of the services the subject of the
referral. at pp. 18-19 of their joint reasons for judgement in that case, Burchett and Hill JJ said:

“It istrue that the sampling procedure introduced in the 1993 Bill to which the

Second Reading Speech was addressed, permits necessary extrapolation from a

sampleto the referred services. It does not follow from that that a committee is not
required to reach an ultimate conclusion about specified services. Itstask is to consder
the matter in the referral which isthe conduct in respect of specified savices. Although no
doubt inferences can be made from asample to atotdity of services, that does not take
away from the requirement of the ultimate conclusion to relate the issue
of conduct either to some or al of those services.”

The Concerns Directly Reported by the Reference




38. It hasdready been mentioned, the referral document identified the matters of concern to the
Commission asbeing -

1. Whether an appropriate level of clinica input could be maintained when
congstently rendering very high volumes of services

2. The high average number of services per patient rendered.
3. The high leve of requesting of pathology services per pathology patient.
To the materid relating to these aspects of the gpplicant’s conduct we not turn.

High L evel of Services

39.  During the referrd period the applicant provided 18,678 services. Of these services, 18,143
were conaultations, including home vigits. From the referrd document and its annexures the following
detals of the digtribution of the consultation services (surgery, home and nursng home vists) for
which the gpplicant claimed payment of Medicare benefits gppear:

Leve A Leve B Leve C Leve D
Surgery 628 16,564 450 3
Conaultations
Home Vigts 39 439 8 1
Nursgng Home 11
vigts
Totd 667 17,014 458 4

The 18,678 services were provided to 3,661 patients.

40. At the rdevant time a level A consultation was a professona atendance by a genera
practitioner for an obvious problem characterised by the straight forward nature of the task that
required a short patient history and, if required, limited examination and management. A leve B
consultation was a professond attendance by a generd practitioner involving teking a sdective
history, examination of the patient with implementation of a management plan in relation to one or
more problems, or a professond atendance of less than 20 minutes duration involving components
of a sarvice to which certain other items applied or an attendance on one or more patients a one
indtitution on one occason. A leve C consultation was a professond atendance by a generd
practitioner involving taking a detailed history, an examination of multiple sysems, averaging any
necessary investigations and implementing a management plan in relation to one or more problems,
and lagting a least 20 minutes, or aprofessond attendance of less than 40 minutes duration involving
components of a service to which certain other items gpplied. A levd D consultation was a
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professond service by amedicd practitioner involving taking an exhaudtive history, a comprehensive
examingion of multiple sysems, aranging any necessty invedigations and implementing a
management plan in relaion to one or more complex problems, and lasting at least 40 minutes, or a
professona service of at least 40 minutes duration for implementing a management plan.

41.  An annexure to the referrd document set out, in relation to each of 40 of the gpplicant’s
patients, the services claimed by the applicant to have been rendered to that patient during the
referrd period. The annexure shows that the number of level B consultations (items 23, 24)
rendered to individua patients during the referral period ranged from 24 to 89. In request of 7
patients the number exceeded 50. 1n only 4 instances was the number of consultations less than 30.

42.  Thefollowing table derived from an analyss of the annexure referred to, shows, in summary
form, the number of level B consultations (items 23, 24) claimed to have been rendered to each of
those patients:

Petient Number of Petient Number of
Conaultations Conaultations
1 89 21 36
2 80 22 33
3 74 23 38
4 67 24 38
5 58 25 35
6 52 26 37
7 51 27 36
8 47 28 36
9 50 29 33
10 49 30 30
11 41 31 33
12 45 32 27
13 44 33 32
14 41 34 33
15 24 35 30
16 34 36 30
17 41 37 31
18 38 38 29
19 29 39 30
20 40 40 33

Other materia before the Committee enables a number of these patients to be identified but the
clinicd records for those patients are not amongst the clinica records that were before the
Committee.
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43.  Another annexure to the referra document, described as “ Daily Items Report”, showed, on a
dally basis, the number of services clamed by the applicant to have been rendered. An andyss of
the materid produces the following table showing the number of days during the referra period on
which the gpplicant claimed to have rendered 50 or more services.

Number of Services Number of Days
50-59 62
60-69 66
70-79 55
80-89 19
90-99 10
100-105 4
216

44.  Included in the annexures to the referra document was a document described as “Top 40
Family Servicing Report”.

45.  The Committee dso had before it the applicant’s clinicd records for al patients seen by him
on 7 September 1994 and summary sheets relating to 6 of the families listed on the document
mentioned in the preceding paragraph. It must be said of that the clinical records produced do not
for the most part record the history taken from the patient, the diagnosis made on the nature of any
management plan formulated or implemented.

High Number of Services Per Patient

46.  As agppears ealier in these reasons, the Hedth Insurance Commission in the referrd
document (par 5) noted that, in spite of dmost 90% of his patients being younger than 50, the
applicant provided an average of 5.1 services per patient which was above the 91t percentile for al
active generd practitionersin Audrdia

47.  Materid that was before the Committee in relaion to this agpect of the matter is referred to
in the earlier paragraphs of these reasons.



High L evel of Pathology Services

48.  The referrd document listed al the pathology initiated by the gpplicant during the referra
period. The pathology tests most frequently initiated are shown in the following teble:

Item Description Services
65007 Full blood examination 487
66265 Serum B12 and folate 116
66291 Thyroid function 366
66341 Quantitative assay 450
69217 Urine culture 312
69243 Hepatitis B surface antigen 217
69265 Antibodies in Hepdtitis C 306
73915 Patient episode initiation 870

In addition to the 366 occasions on which the gpplicant initiated thyroid function tests under item
66291, he initiated 50 thyroid function tests under item 66329 and 18 TSH tests under item 66327,
making atotal of 434 tests.

49.  The Committee questioned the applicant particulars as to the extremely high number of
thyroid function tests initiated during the referrd period and as to his ordering of antibiotic sengtivity
tests. The Committee dso examined 113 urine sensitivities tests and 35 thyroid test results with the
results not out in the Committee’ s report.

50. A group of medicd practitioners with extendve experience of generd practice could, from an
examination and andyss of the materia to which we have referred, draw an overdl| picture of the
conduct of the gpplicant’s practice during the referrd period and discern its essentid festures. They
could adso consider how the conduct of the applicant in carrying on his practice in that fashion would
be viewed by the generd body of genera practitioners. In particular, having regard to the high
number of bevel B consultations and the frequency with which such consultations took place in the
case of a subgtantid number of patients, such a group could reasonably conclude that the applicant
was less than adequate care to his patients.

51.  However, inthelight of the judgment in Adamsv Y ung (supra) we can only conclude that the
materid that was before the Committee cannot be read as satisfying the datutory test of
ingppropriate practice as it does not descend to sufficient detail to permit identification in ajudtifiable
way of the number of proportion of the relevant services rendered or initiated by the gpplicant that
condgtitutes ingppropriate practice as defined in s.82 of the Act.

The Deter mination

16



52.  The operative test of the final determination made by the respondent on 12 May 1997 is set
out earlier in these reasons.  Directions were given under paragraphs (b), (c), (9), (1) and (h) of rules
1064(1) of the Act.

53. In the light of the concluson that the materiad that was before the Committee does not
support a finding that during the referral period the applicant’s conduct amounted to inappropriate
practice as defined in s.82 of the Act, the find determination must be set aside.

Conclusion

54.  For the reasons set out above, we set aside the determination made by the respondent on 12
May 1997.

Counsd for the gpplicant : Mr 1.D. Temby QC and Mr A.J. Rayment
Solicitors for the applicant : Colin Ddey Quinn
Counsd for the respondent

on 20 May 1998 : MsR.M. Henderson

Solicitor for the respondent

on 20 May 1998 : Audrdian Government Solicitor
Counsd for the respondent
on 21 May 1998 : Mr RW. White

Solicitors for the respondent
on 21 May 1998 : Minter Ellison

Dates of hearing : 20 and 21 May 1998

Date of decison

This and the preceding pages comprise the decison and the reasons for decison of the
Professond Services Review Tribund congtituted by The Hon. A.R. Neaves, Professor D. Tiler and
Dr N. McH. Ramsey given on the day of 1998.

Dated this day of 1998

Regigrar
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