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PRIVACY NOTE:

For reasons explained in paragraph 30 of the following Reasons for Decision, the Tribunal found it necessary to identify patients by their given and family names.  

However, to preserve the privacy of those patients, and with the agreement of the President of the Tribunal, this published version of the Reasons for Decision replaces the patient names by initials.  Unfortunately, this means that variations of spellings of some names are lost because the spelling differences are not reflected in the initials which remain the same.  Relevant paragraphs of the reasons are 71, 79 and 108.

Minter Ellison

Solicitors for Professional Services Review
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DECISION

The Determination made herein by the respondent and dated 5 November 2001 is set aside and, in lieu thereof, a Determination is made directing that:

(1) in accordance with paragraph 106U(1)(a) of the Act, the Director, Professional Services Review, or the Director's nominee, reprimand the applicant;

(2) in accordance with paragraph106U(1)(b) of the Act, the Director, Professional Services Review, or the Director's nominee, counsel the applicant;

(3) in accordance with subparagraph 106U(1)(g)(i) of the Act, the applicant be disqualified for a period of 12 months from the time when this determination takes effect in respect of the provision of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table; and 

(4) in accordance with paragraph 106(U)(1)(h) of the Act, the applicant be fully disqualified for a period of 6 months from the time when this determination takes effect.
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REASONS FOR DECISION

THE TRIBUNAL:

Nature of the Proceeding

The matter before the Tribunal is the review, upon the request of Dr Il-Song Lee (“the applicant”) of the final determination relating to the applicant made by Charles Maskell-Knight (“the respondent”) and dated 5 November 2001.  The matter is said to arise under provisions of the Health Insurance Act 1973 (Cth)(“the 1973 Act”), the Health Insurance Amendment Act (No. 1) 1997 (Cth) (“the 1997 Act”) and the Health Insurance Amendment (Professional Services Review) Act 1999 (Cth)(“the 1999 Act”) to which reference will be made later in these reasons.  At the outset, however, it is to be noted that, although Part VA of the 1973 Act pursuant to which this Tribunal was established and its proceedings regulated was repealed by item 63 of Schedule 1 to the

 1999 Act (a provision which commenced on 1 August 1999), item 65 of that Schedule (which also commenced on that date) provides, inter alia, that the repeal does not apply in respect of a matter that, before the commencement of the Schedule, was referred under section 86 of the 1973 Act by the Health Insurance Commission established under the Health Insurance Commission Act 1973 (Cth) to the Director of Professional Services Review appointed under section 83 of the 1973 Act and that the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act continues to apply in respect of any such matter.  It was not contended by either party that the matter presently before the Tribunal is other than such a matter.


The Applicant

2. The applicant was awarded the degrees of Bachelor of Medicine and Bachelor of  Surgery within the University of Sydney in January 1986.  The following statement with respect to the applicant’s postgraduate work and activities is taken from the report of the Professional Services Review Committee:

“B2.  
Following graduation Dr Lee worked in various hospitals including Lidcombe Hospital, Auburn District Hospital and St Joseph’s Hospital.  Dr Lee said he worked in these hospitals for between two and three years.

B3
In his third year following graduation he moved to Korea during 1989 to head up a new clinical research division for an American pharmaceutical company (Lederle Pharmaceutical Co).  Dr Lee stated that he worked there for approximately  two and a half years.  He was typically involved in conducting trials of drug treatment.

B4
Dr Lee was asked about ongoing training and experience in general medical practice.  He stated that he was seeing general practice patients for two sessions a week in a hospital and that the patient load was similar to that seen in an accident and emergency department at a Sydney hospital.  Although he had other colleagues he could consult he stated that he was basically doing two sessions a week working by himself.

B5
In 1991, Dr Lee decided to come back to Australia and began working as an Associate Medical Director of Schering Plough.  Dr Lee stated at that stage it had been his intention to remain in the pharmaceutical industry and in research.  He stated that he thought he worked for Schering Plough for two or three years.  His duties there involved conducting phase 3 and 4 clinical studies as well as administrative duties and assisting marketing.  During that period with Schering Plough in Sydney he stated that he was able to do two days a week of general practice.  This involved being employed by various medical centres.

B6
Dr Lee then decided ‘perhaps the pharmaceutical industry was not my line so I decided to go into general practice.  In ’92, ’93 full time general practice.’  He started a solo practice and has remained in the same practice since that time.”

3.
The applicant became vocationally registered on 24 November 1992.

The Referral

4.
On 13 May 1997, Dr A.J.  Parkes, who described himself as Medical Director and Manager, Professional Services Branch of the Health Insurance Commission (“the Commission”), signed a document referring to the Director of Professional Services Review “the conduct of Dr Il Song Lee in relation to whether he has engaged in inappropriate practice, in connection with the rendering and initiating of services, as defined by the Act pursuant to subsection 86(1) of the Act”.  The references to the Act are references to the 1973 Act.  In signing that document, Dr Parkes purported to act on behalf of the Managing Director of the Commission to whom, so the document said, the Commission had delegated its powers under subsection 86(1) of the 1973 Act.

5.
As to the validity of the referral and what was done pursuant to it, reference should be made to item 5 of Schedule 1 to the 1997 Act which came into operation, so far as that item is concerned, on 6 November 1997.  That item inserted in section 86 of the 1973 Act the following subsection:


“(5)
If, after 30 June 1994 but before the commencement of this subsection, a member of the Commission’s staff (within the meaning of the Health Insurance Commission Act 1973) purported to refer conduct of a person to the Director under this section, then for all purposes:

(a)
the referral is taken to be, and always to have been, made by the Commission; and

(b)
all proceedings, matters, acts and things taken, made or done (or purporting to have been taken, made or done) because of the referral are taken to have, and always to have had, the same force and effect as they would have, or would have had, if the referral in fact had been made by the Commission.”

6.
The document identified the referred services (see subsection 87(1) of the 1973 Act) as “all services rendered and initiated by Dr Lee from his practice location in the State of New South Wales during the period of 1 July 1995 to 30 June 1996, inclusive”.  

7.
The reason for the decision to refer was stated in paragraph C of the document in the following terms:


“The Health Insurance Commission is concerned that Dr Lee may not be able to provide an appropriate level of clinical input when consistently rendering such a high volume of services. 


High Volume of Rendered Services:

In the referral period 1 July 1995 to 30 June 1996, Dr Lee provided 19,386 services of which 292 were level A consultations (item 3), 16,494 were level B consultations (item 23) and 1,941 [were] level C consultations (item 36).  Dr Lee’s services are substantially above the 99th percentile of all active vocationally registered general practitioners in Australia (16,557 services).  During this period Dr Lee provided between 61 and 80 services per day on 153 occasions and between 81 and 100 services per day on 24 occasions in his apparent average surgery working day.  Time calculations based on the Entry Standards of the Royal Australian College of General Practitioners (RACGP) suggest that Dr Lee would have needed to spend between 10.2 and 16.7 hours of direct patient contact per surgery working day to provide quality care at a standard acceptable to the RACGP.  The Health Insurance Commission believes that the appropriate level of clinical input may not be able to be maintained at this servicing rate on a regular and continuing basis.

For this reason, the Health Insurance Commission has formed the view that Dr Lee’s conduct in connection with the rendering and initiating of Medicare services may constitute inappropriate practice.”

The cost in Medicare benefits of the services rendered by the applicant in the referral period was $436,798.35.

8.
The document set out further material relating to the applicant and his practice under the following headings:

• Background of Dr Lee

• Health Insurance Commission Assessment

• Details of Health Insurance Commission Concern

• Other Information of Dr Lee’s Practice

• Chronological Record of this Referral.

9. Annexed to the referral document was a summary of the referred material together with 3 attachments and 6 reports.  The attachments were described as:

• Census data

• Explanation of Artificial Neural Network

• Journal entries and extracts.

The 6 reports were described as:

•  Daily Item Report - PIRD

•  Monthly Item Report - PIRT

•  Top 40 Multiple Servicing Report

•  Estimated Time Report - P/time

•  Pharmaceutical Benefits Report

•  Pathology, Diagnostic Imaging and Specialist Referral Reports and 

                         Graphs.

10.
As appears from documents annexed to the referral document, the 19,386 services rendered by the applicant during the referral period were rendered to 4,224 patients.  The bulk of these services, 19,358, were rendered from his practice location at 87 Rowe Street, Eastwood.  The remaining 28 services were rendered on one day, 29 August 1995, from premises at 95 McFarlane Road, Minchinbury.  The circumstances in which this occurred were not elucidated in the proceedings before the Professional Services Review Committee.

11.
A copy of the referral document and its annexures was sent to the applicant who was, by notice dated 13 May 1997, invited to make written submissions to the Director of Professional Services Review, within 14 days, stating why the Director should dismiss the referral without setting up a Committee (see subsection 88(2) of the 1973 Act).  The applicant responded to the invitation and furnished to the Director a submission dated 12 June 1997.  In that submission the applicant stated that he was a Korean born Australian, that he was fluent in Korean and that he was “familiar with the Korean culture and the general expectations of the Korean minority in Australia”.  He also stated that approximately 95% of all his patients were of Korean origin and most had lived in Australia for less than 8 years.  The submission continued:

“There are about 50,000 Koreans living in NSW.  For this population there are 8 Korean speaking doctors in NSW who are actively looking after this population.  Five are located in Campsie, one in Strathfield and two in Eastwood.  My practice was the first to open in Eastwood.  I was also the first Korean speaking doctor to practice in NSW about 10 years ago (in Campsie).  The geographical boundaries of the patients base extend to Coffs Harbour, to St George areas and to the Blue Mountains area.  The patients attend my practice because I speak Korean, understand the culture and its associated ‘idiosyncrasies’.  These are people who expressed their confidence in my ability by continually seeking my services and advice for their health and other associated issues.  It is my opinion that the current practice is truly a family medicine practice.”

The submission also stated that there were insufficient health facilities to cater for the increased health needs and demands of the Korean community.  This was said to be reflected in the large number of total consultations and the relatively large constant patient base.

Professional Services Review Committee

12.
On 27 January 1998, the Director of Professional Services Review, Dr A.J. Holmes, signed an instrument under sections 93 and 95 of the l973 Act setting up Professional Services Review Committee No 81 (“the Committee”) to consider whether the applicant had engaged in inappropriate practice.

13.
The Committee comprised a Chairperson and two members.  The Chairperson was described in the instrument setting up the Committee as a Deputy Director of Professional Services Review and a medical practitioner, each of the two members being therein described as a vocationally registered general practitioner.

Hearing by the Committee 

14. Pursuant to section 102 of the 1973 Act, the Committee, by a document dated 24 February 1998, gave the applicant notice of a hearing to be held on 20 March 1998.  The Notice of Hearing stated that, if necessary, the hearing would be continued on 1 May 1998.  The document required the applicant to appear and give evidence at the hearing and to produce to the Secretary to the Committee on 19 March 1998 the documents referred to in Schedule 1 to the notice.  That schedule described the documents to be produced in the following terms:

“All documents relating to the rendering and initiation of services by Dr Lee during the Referral Period for the patients listed on Attachment 1.

All documents relating to the rendering and initiation of services by Dr Lee during the Referral Period for the patients highlighted on Attachment 2.

All practice appointment books, day books, diaries and attendance registers for Dr Lee during the Referral Period.

All Dr Lee’s Royal Australian College of General Practitioners Quality Assurance and Continuing Medical Education records for the triennium which covers the Referral Period.

Dr Lee’s curriculum vitae.”

Schedule 1 bore a notation as follows:

“‘All documents’ relates to patients medical records including specialist referral letters, diagnostic imaging and pathology test results.”

15.
Attachment 1 to Schedule 1 listed the 40 patients included in the Monthly Item Report – PIRT, being one of the reports annexed to the referral document.  That report showed the services rendered by the applicant during the referral period to each of the 40 most frequently serviced patients, the patients being ranked in descending order from 1 to 40 according to the number of services rendered.  Attachment 1 identified each of the 40 patients by name, address, sex, date of birth and ranking in the Monthly Item Report.  Attachment 2 to Schedule 1 identified by name, address, sex and date of birth the 82 patients to whom the applicant rendered services on Saturday, 23 March 1996 and the 48 patients to whom the applicant rendered services on Wednesday, 15 May 1996.  In the case of each service the Attachment identified the relevant item number in the General Medical Services Table and the Medicare benefit paid.  Thirty patients were highlighted in the list of 82 patients serviced on 23 March 1996.  A further 30 patients were highlighted in the list of 48 patients serviced on 15 May 1996.  Although the requirements for the production of medical records were expressed to be those relating to the rendering and initiation of services during the referral period, it appears that the records produced related not only to services rendered and initiated during that period but also to services rendered and initiated before and after the referral period.  However, not all of the medical records produced to the Committee are before the Tribunal.  

16. Schedule 2 to the Notice of Hearing stated:

“This hearing concerns your conduct in relation to whether you have engaged in inappropriate practice as defined by the Health Insurance Act 1973 in connection with all services rendered and initiated by you during the Referral Period, from your practice location in the State of New South Wales.

In particular, the Committee’s concern as at the date of this notice is:

· Whether you were able to provide an appropriate level of clinical input to your patients during the Referral Period given the high volume of your rendered services.

Further concerns may emerge during the hearing.  You will be made aware if other concerns arise.”

17. The Notice of Hearing was forwarded to the applicant under cover of a letter dated 24 February 1998 from the Secretary to the Committee.  The letter provided the applicant with an outline of the proceedings before the Committee.

18.
The hearing by the Committee took place on 20 March 1998 and 1 May 1998.  On 20 March 1998 the applicant attended the hearing unaccompanied.  On 1 May 1998 he was accompanied by his legal adviser.  

19.
At the commencement of the hearing on 20 March 1998 the Chairperson made some opening remarks which included a statement that, at that stage, the Committee’s concerns were as outlined in the Notice of Hearing and that the applicant would be informed if further concerns arose during the course of the hearing.  Various documents were then tendered in evidence and marked as exhibits.  The members of the Committee then questioned the applicant at some length on matters relevant to obtaining an understanding of the profile and pattern of his practice during the referral period. The Committee then discussed with the applicant his treatment of a number of patients in respect of whom the Committee had received from the applicant medical records relating to their treatment.  The patients whose treatment was discussed with the applicant were chosen from the 100 patients whose medical records were produced in accordance with Attachments 1 and 2 to Schedule 1 to the Notice of Hearing (see paragraph 15 above).  The Committee informed the applicant that the patients had been chosen after a preliminary examination of those records and had been selected to illuminate the applicant’s overall approach to the diagnosis and management of particular diseases and conditions often presented in general medical practice.

20.
During the hearing on 1 May 1998 the members of the Committee sought to clarify some of the material that had been put before them by the applicant at the earlier hearing.  The applicant was also questioned about other patients in respect of whom medical records had been made available.  The Committee also viewed computer records relating to some of the applicant’s patients.  The computer records viewed by the Committee are not before the Tribunal.  The transcript record of the proceedings before the Committee does, however, contain some information as to what was disclosed by those records.  It seems clear, however, that, at the material time, the computer was used mainly for accounting purposes and for maintaining a day book and as the medium for issuing and recording prescriptions and that it provided little, if any, material concerning a patient’s history, presenting symptoms, diagnosis or treatment in addition to that recorded in the written clinical records.

21.
At the conclusion of the hearing on 20 March 1998 and, again, at the commencement of the hearing on 1 May 1998, the Chairperson summarised the Committee’s then concerns.  The concerns included the following:

· The applicant concentrated on the presenting problem or symptom of the patients concerned, no effort being made to engage in whole patient care.

· There was a lack of detail in the patient histories.

· There was a lack of a summary sheet in the patients’ files.

· There was a lack of reasons documented in the clinical notes for arriving at a diagnosis.

· There was a lack of recorded diagnoses in the clinical notes.

· There was inadequate recording in the clinical notes of the results of investigations.

· A possible lack of knowledge of drug prescribing, particularly in relation to drugs of addiction.

· A lack of an after-hours recorded message for persons telephoning the applicant’s surgery.

· The failure to follow standard protocols for the management of conditions such as diabetes and asthma.

· The lack of an adequate recall system for patients suffering from particular diseases.

· Cases in which a patient’s file had a prescription recorded that was for a different person.

· The lack of satisfactory management of psychiatric patients.

· The lack of satisfactory counselling skills.

The applicant was invited to address these concerns either in oral presentation to the Committee or by way of written submission after the formal hearing had concluded.  The applicant did not take advantage of the opportunities offered to him.

22.
Shortly after the conclusion of the hearing on 1 May 1998 the Committee formed the view that the material before it indicated that the applicant, in relation to the referred services, may have committed an offence to which section 106N of the 1973 Act applied.  The Committee, therefore, pursuant to that section, suspended its consideration of the referral and, on 13 May 1998, returned the referral to the Health Insurance Commission together with a statement of its reasons for so acting and the material that caused it to do so.  The Committee informed the Director of Professional Services Review of the suspension and the return of the referral.  The Committee also informed the applicant that the Committee had suspended its consideration of the referral.

23.
By letter dated 10 February 2000 the Health Insurance Commission returned the referral to the Committee for its further consideration.  This followed advice dated 13 December 1999 from the Commonwealth Director of Public Prosecutions that a decision had been made not to commence any prosecution against the applicant.

24.
By letter dated 17 February 2000 the Secretary to the Committee informed the applicant that the Committee had resumed consideration of the referral and the evidence produced at the hearing on 20 March 1998 and 1 May 1998.  The letter further stated:

“As the Committee is now in a position to continue with its consideration of this matter, the Committee would appreciate it if you could provide your submission as soon as possible.

Once the Committee has considered your submission in addition to all of the evidence before it, it will prepare a draft report. A copy of the draft report will be provided to you and you will be given an opportunity to provide further submissions.”

25.
The Committee did not conduct any further formal hearing of the matter, being of opinion that, given the lapse of time since the close of the hearing on 1 May 1998, it was inappropriate to re-open the hearing.  No submission was received by the Committee from the applicant as was envisaged in the letter dated 17 February 2000.

26.
On 27 June 2000 the Secretary to the Committee wrote to the applicant in the following terms:

“I refer to the hearing of your matter by Professional Services Review Committee No 81 on 20 March and 1 May 1998.

In order to ensure that you are fully appreciative of the concerns of the Committee and that you are given every opportunity to respond to those concerns, the Committee has asked me to provide you with a copy of this report before it is sent to the Determining Officer.

If you have any comments on the report or any further submissions you would like to make, please forward them to me in writing before 5.00 pm on Tuesday, 25 July 2000.  The Committee will then consider these and may modify the report before sending it to the Determining Officer.  The Determining Officer will then give you a copy of the Committee’s final report as required by section 

106R of the Health Insurance Act 1973.”


A response to the draft report was received by the Secretary to the Committee from the applicant’s legal adviser, Dr Stephen Barnes of Tress Cocks & Maddox, on 27 October 2000.  Although the Committee’s final report referred to the draft report, to the Secretary’s letter dated 27 June 2000 and to the response to the draft report on behalf of the applicant and annexed copies of the two last-mentioned documents, a copy of the draft report was not annexed.  On the application of counsel for the applicant, which was not opposed by counsel for the Determining Officer, the Tribunal received a copy of the draft report on the basis that it had been inadvertently omitted from the Committee’s final report. 

The Committee’s Report
27.
Pursuant to section 106L of the 1973 Act, the Committee gave to the Determining Officer a written report dated 19 March 2001.

28.
After referring to the review process and to the applicant’s personal and practice details and his working regime, the report refers to the level of patient services rendered by the applicant during the referral period and to the evidence on which the Committee’s findings of fact were based.  

29.
Under the heading “Consideration of Dr Lee’s Conduct”, the report identifies the issues before the Committee and states (paragraph D4):

“In an attempt to gain insight into the level of clinical input provided by Dr Lee during the course of his consultations, the Committee questioned him at length about his treatment of a wide cross section of his patients, in particular those patients identified in this report.”

The patients so identified are those referred to in Appendix 1 to the report.  The Committee characterised these cases as “representative cases”.  Paragraph D5 of the report reads:

“For the sake of clarity the Committee has categorised the representative cases discussed with Dr Lee as follows:

· Addiction

- MC – Temazepam

- Mr PIS – Endone, Rohypnol

· Asthma

- Mr YJL

- Mr YSL

· Cough

- Mr KCY

· Depression

- Mr KCY

- Mr YCK

- KHK

- GAJK

- GWA

· Diabetes

- GNK

- YSK

- Mrs R

- YSK

- Mrs W

· Domestic Violence

- Mrs K

· Dyspepsia

- SHK

- SKO

In a footnote to paragraph D5, the Committee recorded the following:

“a.
Dr Lee agreed that the patient records the Committee had looked at were as a whole typical of the way he kept his records and dealt with his patients during the Referral Period.

b.
The Committee stresses that these examples warrant specific comment, are indicative only, and by no means exhaustive of instances examined and

c.
In an attempt to assist the reader to gain a full appreciation of the range of concerns held by it the Committee has categorised them in alphabetical order under various conditions.

d.
Unless otherwise stated, the opinions and conclusions of this Committee should be regarded as its opinion of the view of the general body of general practitioners.”

30.
We should interpolate here that, in the interests of patient privacy, the Tribunal has generally adopted the practice of identifying patients only by their initials.  However, in the present case we have found it necessary to identify patients by their given and family names.  The reasons for adopting this course in the present case will become apparent later in these reasons.

31.
The Committee’s findings are set out in paragraphs D6, D7 and D8 of the report in the following terms:

“D6.
Unless otherwise stated, the Committee considered in the abovementioned cases that Dr Lee’s level of clinical input was unsatisfactory for the services he rendered and that in each case the high volume of services rendered by Dr Lee during the Referral Period was a contributing factor to the unsatisfactory level of clinical input.  The Committee considered that there was a consistent pattern of inappropriate conduct by Dr Lee in the management of the cases discussed with him and had no reason to believe that his patient population as a whole would have been dealt with any better.  Throughout the hearing the Committee formed the view that Dr Lee concentrated on the patient’s presenting symptom rather than on whole patient care.

D7.
The Committee reviewed files of 170 of Dr Lee’s patients and discussed the patients (identified at paragraph 5 above) with him during the hearing, as well as studying computer records of his patients.  The Committee was of the view that the cases discussed with Dr Lee were representative of his general standard of practice and supported his admission that the patient records were as a whole typical of the way he kept his records and dealt with patients during the Referral Period.  The Committee’s findings on Dr Lee’s management for each of these patients with a range of conditions are at Appendix 1.

D8.
Dr Lee showed one or more examples of inappropriate practice in each case about which he was questioned.  The Committee considered that the management of his patients was unacceptable, not only because of lack of knowledge as a result of poor training in general practice and inadequate continuing medical education, but particularly because Dr Lee had not been able to provide an appropriate level of clinical input when consistently rendering such a high volume of services.  In the Committee’s opinion Dr Lee’s conduct would be unacceptable to the general body of general practitioners.”

32.     Although the matter is of no significance for present purposes, it may be noted that the reference by the Committee in paragraph D7 above to the files of 170 patients appears to be overstated.  The number 170 appears to be the total number of names appearing on Attachments 1 and 2 to Schedule 1 to the Notice of Hearing dated 24 February 1998.  However, although the applicant was required to produce all documents relating to the patients listed on Attachment 1, he was only required to produce the files for some of the patients listed on Attachment 2, being those highlighted on that Attachment.  The total number of files produced to the Committee, therefore, was of the order of 100 (see paragraphs 14, 15 and 19 above).

33.
It will be necessary to refer later in these reasons to the material contained in Appendix 1 to the Committee’s report.  Suffice it to say at this point that what is contained in that Appendix shows that the members of the Committee were confused as to the family and given names of the patients being discussed and, in a number of instances, attributed to a particular patient material that clearly relates not to that patient but to another.

34.
The report proceeds to set out what are referred to as “Other concerns of the Committee”.  These concerns are grouped under the subheadings “Medical Records”, “Practice management problems” and “Continuing Medical Education”.  The Committee had major concerns about the poor quality of the applicant’s patient records.  The report states that:

“There was lack of detail in the histories, there was a lack of a summary sheet and there was lack of documentations of reasons for having arrived at a diagnosis.  There were cases examined where there was lack of a recorded diagnosis and there was inadequate recording of results of investigations in the notes.”

The Committee recorded its firm opinion that "maintaining good records was an important element in justifying the services claimed in the PSR process".  The Committee also expressed its belief that “the general body of general practitioners would agree that maintenance of adequate records is, and always has been, important and that failure to keep such records is inappropriate”.  The Committee added:

“Although some doctors may claim that they have perfect recall and do not need to keep records, the Committee does not agree with this proposition.  There is a need to maintain adequate records in case the doctor may not be available because of personal illness or the need to take a holiday.”

35.
Under the sub-heading “Practice management problems”, the Committee expressed concern “about Dr Lee’s failure to follow protocols such as in the management of common but important problems such as asthma and diabetes; failure to have in place a method of initialling test results and reports from consultants before they were filed; failure to notify patients of negative PAP smear results; and finally the failure to make any allowance to see urgent patients by leaving some gaps during his long busy days”.  The Committee also expressed concern that “in several cases it examined, Dr Lee had prescribed drugs on the files of other patients so that a patient file commonly had a prescription in it for a drug that had been prescribed for an entirely different patient, sometimes a patient Dr Lee had never seen which could pose a serious risk particularly in relation to adverse drug reactions”.

36.
The Committee also had reservations about the applicant’s continuing medical education programme with the Royal Australian College of General Practitioners.  The Committee expressed concern at the applicant’s lack of formal continuing general practitioner education, being of the view that it may have accounted for some of his lack of basic knowledge which, the report said, “was repeatedly demonstrated in the cases discussed and summarised in Appendix 1” to the report.  The Committee also noted that there were several instances of inappropriate prescribing of drugs, lack of knowledge of drug interactions and drug side effects and, in particular, lack of knowledge of the use of drugs of addiction. The Committee was also concerned by the applicant’s professional isolation and considered his continuing medical education to be unsatisfactory.

37.
The Committee’s conclusion is expressed in the following terms:

“After considering the Referral and all the evidence before it and after applying its combined body of knowledge, the Committee  has concluded that Dr Lee’s conduct in connection with the rendering of services which were the subject of the Referral from the Health Insurance Commission, to those patients referred to in Appendix 1 of this report, would be unacceptable to the general body of general practitioners practising in general medical practice in Australia.  

The Committee therefore concludes that Dr Il Song Lee has engaged in inappropriate practice as defined in section 82 of the Health Insurance Act 1973.”

The Final Determination
38.
On 5 November 2001, the respondent, who described himself as “Determining Officer by virtue of a Ministerial appointment made in accordance with section 106Q of the Act” signed a document described as “Final Determination, Section 106T, Health Insurance Act 1973”.  The document recited that the Committee had found that the applicant had engaged in inappropriate practice as defined in section 82 of the 1973 Act and directed that:

“(1)
in accordance with paragraph 106U(1)(a) of the Act, Dr Lee be reprimanded by the Director, Professional Services Review, or the Director’s nominee;

(2)
in accordance with paragraph 106U(1)(b) of the Act, Dr Lee be counselled by the Director, Professional Services Review, or the Director’s nominee;

(3)
in accordance with subparagraph 106U(1)(g)(i) of the Act, Dr Lee be disqualified in respect of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table for a period of 18 months from the time when this determination takes effect; and

(4)
in accordance with paragraph 106U(1)(h) of the Act, Dr Lee be fully disqualified for a period of 9 months from the time when this determination takes effect.”

Attached to the final determination was a statement of reasons.

Request for Review of Final Determination
39.
By letter dated 4 December 2001 addressed to the Minister for Health and Aged Care, Tress Cocks & Maddox, Solicitors, sought on behalf of the applicant a review of the final determination made on 5 November 2001.  The letter set out 38 grounds on which the review was sought.  Not all the grounds were relied upon in argument before the Tribunal.

40.
The request for review of the final determination was subsequently forwarded to the President of this Tribunal.

Relevant Legislative Provisions
41.
Between the date when the Committee, having suspended its consideration of the referral (see paragraph 22 above), returned the referral to the Health Insurance Commission (13 May 1998) and the date when the Health Insurance Commission returned the referral to the Committee for its further consideration (10 February 2000), the 1999 Act, to which some reference has already been made, came into operation.  The amendments made by that Act to the 1973 Act included:

• A provision (see item 44 of Schedule 1) repealing section 106L (providing for the Committee to give to the Determining Officer a written report setting out its findings);

• A provision (see item 47 of Schedule 1) repealing section 106Q pursuant to which the respondent was appointed as the Determining Officer and repealing section 106R (providing for a copy of the Committee’s report to be given to the person under review), section 106S (providing for the making of a draft determination) and section 106T (providing for the making of a final determination);

• Provisions (see items 48, 49 and 50 of Schedule 1) amending section 106U (providing for the content of determinations).

However, item 65 of Schedule 1 to the 1999 Act (to which some reference has already been made) provides that the amendments made by that Schedule do not apply in respect of a matter that, before the commencement of the Schedule, was referred under section 86 of the 1973 Act by the Health Insurance Commission to the Director of Professional Services Review appointed under section 83 of the 1973 Act and that the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act continues to apply in respect of any such matter.  As previously mentioned, it was not contended by either party that the matter presently before the Tribunal is other than such a matter.

42.
Part II of the 1973 Act deals with “Medicare Benefits”.  Subsection 10(1) provides that where medical expenses are incurred in respect of a professional service rendered in Australia to an eligible person, Medicare benefit is payable in respect of that professional service.  The expression “eligible person” includes (see section 3) an Australian resident, an expression which is itself defined in section 3.  The expression “professional service” includes (see section 3) a service (other than a diagnostic imaging service as defined) to which an item in the General Medical Services Table prescribed under section 4 relates, being a clinically relevant service that is rendered by or on behalf of a medical practitioner.  A “clinically relevant service” (see again section 3) is, so far as material for present purposes, a service rendered by a medical practitioner that is generally accepted in the medical profession as being necessary for the appropriate treatment of the patient to whom it is rendered.

43.
Part VAA (sections 80-106ZR) creates a scheme under which a person’s conduct can be examined to ascertain whether inappropriate practice as defined in section 82 is involved and provides for action that can be taken in response to inappropriate practice (subsection 80(1)).  In identifying the text of relevant sections within Part VAA of the Act, a number of amendments effected by the 1997 Act and the 1999 Act must be disregarded as those amendments do not apply to a matter, such as the present, which was referred under section 86 of the 1973 Act before the respective dates of commencement of those amending Acts.  In what follows the provisions of the 1973 Act are stated in the form relevant to the resolution of the issues that arise in this review.

44.
Section 82 provides that a practitioner engages in inappropriate practice if the practitioner’s conduct in connection with rendering or initiating services is such that a Professional Services Review Committee could reasonably conclude that, if the practitioner is a specialist, the conduct would be unacceptable to the general body of the members of the specialty in which the practitioner was practising when he or she rendered or initiated the services.  The expression “service” is defined in subsection 81(1) to include a service for which, at the time it was rendered or initiated, Medicare benefit was payable.  Subsection 81(2) provides that, for the purposes of Part VAA, general medical practice is to be taken to be a specialty and medical practitioners practising in general medical practice are to be taken to be specialists in that specialty.

45.
Section 86 provides that the Health Insurance Commission may refer to the Director of Professional Services Review (“the Director”) the conduct of a person relating to whether the person has engaged in inappropriate practice in connection with rendering or initiation of services.  The Director is required by subsection 89(1) either to dismiss the referral (which he or she must do if satisfied that there are insufficient grounds on which a Committee could reasonable find that the person under review has engaged in inappropriate practice in connection with the referred services – section 91) or set up a Committee to consider whether the practitioner has engaged in inappropriate practice (which he or she must do unless satisfied that there are insufficient grounds on which a Committee could reasonably find that the person under review has engaged in inappropriate practice in connection with the referred services – section 93).

46.
Under section 106L, if the person under review was a practitioner and a specialist when the referred services were rendered or initiated, the Committee is required to give to the Determining Officer a written report setting out its findings on whether the practitioner’s conduct in connection with rendering or initiating the referred services was, in the Committee’s opinion, unacceptable to the general body of the members of the specialty in which the practitioner was practising at that time.

47.
If the Committee’s report contains a finding that the person under review has engaged in inappropriate practice in connection with rendering or initiating some or all of the referred services, the Determining Officer must make a draft determination in accordance with section 106U and, after giving the practitioner an opportunity to make written submissions suggesting changes to the draft, make a final determination in accordance with that section (sections 106S and 106T).

48.
Section 106U provides for the content of determinations.  A determination must contain one or more of the prescribed directions.  These include a reprimand, counselling, repayment to the Commonwealth of the whole or part of the Medicare benefit that was paid in respect of services “in connection with which the person under review is stated in a report under section 106L to have engaged in inappropriate practice” and disqualification wholly or partially.  Under subsections 106U(3) and (4) as amended by items 21 and 22 of Schedule 1 to the 1997 Act,  a direction for partial or full disqualification (paragraphs 106U(1)(g) and 106U(1)(h)) must specify a period of disqualification of up to 3 years to start when the determination takes effect.

49.
At the material time, items 3-51 in the General Medical Services Table related specifically to attendances rendered by vocationally registered general practitioners.  The attendances were divided into four categories, Levels A, B, C and D, relating to the level of complexity.  A Level A attendance, including item 3 (surgery consultation), was a professional attendance for an obvious problem characterised by the straightforward nature of the task that required a short patient history and, if required, limited examination and management.  A Level B attendance, including item 23 (surgery consultation), was a professional attendance involving taking a selective history, examination of the patient with implementation of a management plan in relation to one or more problems, or a professional attendance of less than 20 minutes duration involving components of a service to which items 36, 44 or certain other items applied.  A Level C attendance, including item 36 (surgery consultation), was a professional attendance involving taking a detailed history, an examination of multiple systems, arranging any necessary investigations and implementing a management plan in relation to one or more problems, and lasting at least 20 minutes, or a professional attendance of less than 40 minutes duration involving components of a service to which item 44 or certain other items applied.  A Level D attendance, including item 44 (surgery consultation), was a professional attendance involving taking an exhaustive history, a comprehensive examination of multiple systems, arranging any necessary investigations and implementing a management plan in relation to one or more complex problems, and lasting at least 40 minutes, or a professional attendance lasting at least 40 minutes duration for implementation of a management plan.

Role of the Tribunal
50.
The role of the Tribunal (see section 116 of 1973 Act) is to review the final determination dated 5 November 2001.  By virtue of section 119 of that Act, the Tribunal is required to consider the matter to which the determination relates having regard to the grounds set out in the request dated 4 December 2001, the documents forwarded by the Minister with the request and any addresses made to the Tribunal during the proceedings on the review and, where the determination consists of a final determination under section 106T, to affirm or set aside the determination, or set aside the determination and make any other determination that the Determining Officer is empowered to make under that section.  The Tribunal’s role is not, however, confined to reviewing the appropriateness of the directions given by the Determining Officer under section 106U but extends to a review of the material that was before the Committee and the Committee’s findings as set out in its report.  In reviewing the material that was before the Committee, the Tribunal having no power to receive further material, it is incumbent upon the Tribunal to exclude from its consideration any material that was otherwise relevant to an aspect of the investigation that the Committee was empowered to conduct but in relation to which there was a denial by the Committee of procedural fairness to the applicant.  The Tribunal is also bound, as was the Committee, to confine its review to matters that are the subject of the referral, as explained in Health Insurance Commission v Grey [2002] FCAFC 130 at [128], [180], [182], [188], [189].

Consideration of the Issues Relating to Inappropriate Practice

51.
For the purpose of founding an argument that the Tribunal should set aside the final determination made by the respondent on 5 November 2001 on the ground that the draft determination (which section 106S of the 1973 Act required to be made and submitted to the applicant before the making of a final determination) had been made by a Determining Officer other than the respondent, counsel for the applicant sought to tender to the Tribunal the draft determination dated 2 July 2001 which, he asserted, had been forwarded to the applicant pursuant to that section.  On the authority of the decision of the Federal Court of Australia (Sundberg J.) in Determining Officer v Lusink (1998) 79 FCR 433 and the cases there cited, the Tribunal declined to receive the document.  As Davies J. succinctly put it in Yung v Adams (1997) 80 FCR 453 at 478:

“Sections 115(1) and 119(1) are quite explicit and preclude the Tribunal from having regard to material other than that specified in the sections.”

See also Adams v Yung (Full Court) (1998) 83 FCR 248 at 288, 301.  In any event, the question which counsel sought to raise would appear to be one for resolution in curial proceedings.

52.
Counsel for the applicant submitted that the Committee had failed to afford procedural fairness to the applicant.  This submission had its foundation in the letter dated 27 June 2000 addressed to the applicant by the Secretary to the Committee (the text of which is set out in paragraph 26 above) and the Committee’s draft report which accompanied it.  The Tribunal was asked to accept that the adoption of that procedure by the Committee would have led the applicant to believe, and to have a “reasonable expectation”, that the particular findings that might be made against him in relation to the patients specifically referred to by the Committee would be confined to those identified in the draft report with the consequence that any material departure from that expectation would vitiate the proceedings.  It was further submitted that such a material departure had occurred in that, “instead of [the Committee] confining its further consideration to the notified particulars, it treated Dr Lee’s submission [in response to the draft report] as an opportunity for it to make new allegations to underpin its ultimate finding of unacceptable conduct in relation to the [identified] patients”.

53.
That a medical practitioner whose conduct is the subject of a hearing by a Professional Services Review Committee is to be afforded procedural fairness is now well established.  Most recently the principle was affirmed by Full Courts of the Federal Court of Australia, differently constituted, in Health Insurance Commission v Grey [2002] FCAFC 130 at [173] and Traill v McRae [2002] FCAFC 235 at [133-4].  In the latter case the Full Court gave a timely reminder that “in any given case, what is adequate notice of a matter and when it should be provided, so as to enable a practitioner fairly to respond, is to be decided by reference to the circumstances of the case in question: Kioa v West (1985) 159 CLR 550, 584”.

54.
In the present case the applicant was made fully aware by the referral document and its annexures of the matters which had led to the appointment of the Committee to examine the appropriateness of the clinical input by him in rendering and initiating, during the referral period, the identified medical services.  Even prior to the receipt by him of the referral document the applicant had been notified of the concerns entertained by the Health Insurance Commission when he was interviewed by a Medical Adviser to that Commission.  The applicant was also made aware, by the documents attached to the Notice of Hearing, of the medical records the Committee would be examining (see paragraph 15 above) and on two occasions during the hearing by the Committee the Chairperson summarised the Committee’s then concerns, concerns which were the subject of questioning of the applicant during the course of the hearing (see paragraph 21 above).

55.
We are unable to accept that, by adopting the procedure of forwarding the Committee’s draft report for comment by the applicant, a procedure primarily designed to remedy any earlier deficiency in bringing a particular concern to the applicant’s attention, the Commission was representing that the concerns previously brought to the applicant's attention were no longer being pursued.  In our view, there is nothing in the language of the draft report or of the accompanying letter which may properly be said to have given rise to the “reasonable expectation” for which counsel for the applicant contended.  The question whether the Committee gave the applicant adequate notice of the matters on which its final report was based and afforded him an appropriate opportunity to respond cannot, in our view, be resolved by a consideration of the extent to which there are differences between the contents of the draft report and those of the final report.  The question requires that the totality of the material before the Committee be considered and, as mentioned elsewhere in these reasons, that is a matter to which the Tribunal has had regard in formulating its decision on the review.

56.
Some reference has already been made (see paragraph 33 above) to the confusion as to the family and given names of the patients referred to in Appendix 1 to the Committee’s report and as to the material properly attributable to some of those patients.  In these circumstances it has become necessary to set out in these reasons the Tribunal’s understanding of the correlation between the material contained in the transcript record of the proceedings before the Committee in relation to the applicant’s conduct concerning the patients referred to in Appendix 1 to the Committee’s report and the relevant medical records.  That having been done, the Tribunal will be in a position to express its opinion whether, and to what extent, the material before the Committee establishes that the applicant’s conduct in connection with the rendering or initiation of services during the referral period amounted to engaging in inappropriate practice.  In carrying out this task, the Tribunal has been conscious of the need, adverted to in paragraph 50 above, to exclude from its consideration any material otherwise relevant but in relation to which there was a denial by the Committee of procedural fairness to the applicant.

57.
In our review of the material before us we have regarded the clinical notes as correctly naming the various patients and in what follows the family name of each patient appears in upper case.  In conducting the review the Tribunal has been hampered to some extent by the circumstance, referred to elsewhere in these reasons, that the whole of the material that was before the Committee is not before the Tribunal.

58.
It will appear from what follows that the clinical notes record the prescription of a considerable number of medications.  Sometimes the medication is identified by its generic name.  In other instances the reference is to the proprietary name under which the medication is marketed.  The generic and trade names of the medications referred to are as follows:

	Generic Name
	Proprietary Name

	temazepam
	Temaze: Tentabs: Normison

	oxycodone hydrochloride*
	Endone: Oxycontin: Oxynorm

	lorazepam
	Ativan

	oxazepam
	Serepax

	paroxetine hydrochloride
	Aropax

	codeine phosphate
	Dymadon: Panadeine Forte

	chlorpromazine hydrochloride 
	Largactil

	methadone hydrochloride
	Physeptone

	pethidine hydrochloride*
	pethidine

	promethazine hydrochloride
	Phenergan

	dothiapin hydrochloride
	Prothiadin

	metoclopromide hydrochloride
	Maxolon

	moclobemide
	Aurorix

	famotidine
	Amfamox: Pepcidine

	clonazepam
	Rivotril

	omeprazole
	Losec

	cefaclor
	Ceclor: Cefkor: Keflor

	gliclazide
	Diamicron

	glyceryl trinitrate
	Transiderm

	diltiazem hydrochloride
	Cardizem

	dextropropoxyphene hydrochloride and paracetamol
	Paradex


*Risk of drug dependence high.

59.
It is also necessary to have regard to the requirements that, at the relevant time, the General Medical Services Table required to be satisfied in order to justify charging a consultation as Level A (item 3), Level B (item 23), Level C (item 36) or Level D (item 44).  These are set out in paragraph 49 above.

60.
MAC.  This female patient, who was then 35 years of age, first presented on 7 August 1995 because of “having difficulty coping”.  The applicant’s clinical notes record that she was “rambling, stressful, unable to sleep due to worry” and that she “used to take Temaze” (temazepam).  Between that date and 20 April 1996 the applicant rendered 31 services to the patient, 29 being charged as Level B (item 23) and 2 as Level C (item 36).  During that period the applicant prescribed temazepam on at least 20 occasions, on average about 3 times a month.  The applicant’s clinical notes, however, contain no reference to the results of any examination of the patient that may have taken place, to any diagnosis justifying the continuous use by the patient of temazepam, where continued use is likely to produce dependence or addiction, or to the formulation, implementation or monitoring of a management plan for treating the patient’s condition.  Neither when giving evidence before the Committee nor in his response to the Committee’s draft report did the applicant provide any sufficient justification for his treatment of the patient or indicate that he had a management plan in place to deal with her condition.  The material that was before the Committee, therefore, failed to establish that the services provided conformed to the relevant item descriptor in the General Medical Services Table.

61.
The applicant’s reliance on the repeated prescription of temazepam as the appropriate mode of treatment is all the more difficult to justify when regard is had to the clinical notes recording the patient’s condition on various dates during the period.  For example, the applicant recorded on 29 August 1995 that she was complaining of difficulties in her life and was rambling and incoherent, on 25 November 1995 that she was “not making much sense, slurring of speech, feeling worthless, no motivation, loss of confidence” and on 25 March 1996 that she “looked dazed”.  In his evidence before the Committee the applicant stated that on that occasion the patient was not only dazed but also “looked overdosed”.  Notwithstanding this, he continued to prescribe temazepam.  He also stated in his evidence that the patient was found to be addicted to that drug, but no notation to this effect appears in the clinical notes.

62.
In our opinion, the applicant did not provide the appropriate level of clinical input required to manage the patient’s condition.  We agree with the Committee’s finding that the applicant’s conduct in connection with the rendering of services to this patient would be unacceptable to the general body of general practitioners practising in Australia at the relevant time.

63.
ISP.  This male patient, then aged 58, is referred to by the Committee as PIS.  He attended on the applicant on 116 occasions during the referral period.  Of those services, 3 were charged as Level A (item 3), 112 as Level B (item 23) and 1 as Level C (item 36).  There were many instances in which the patient attended on a number of consecutive days, most of those services being charged as Level B (item 23).  It is apparent that the patient was treated by the applicant over a long period, including periods before and after the referral period.

64.
The material that was before the Committee shows that over a considerable period the patient had complained of recurrent epigastric abdominal pain.  Prior to the commencement of the referral period he had undergone a number of operations - a diagnostic laparotomy in February 1992 for abdominal pain with an appendicectomy performed, an open cholecystectomy in September 1992 and a laparoscopic highly selective vagotomy and a gastrojejunostomy in December 1994.  He also underwent a number of investigations including colonoscopies and gastroscopies.  The patient had multiple admissions to Concord Repatriation General Hospital with no cause being found for his abdominal pain.  In January 1996, the applicant referred the patient to Dr J. Hollinshead resulting in the applicant being requested to arrange for the patient to have a CAT scan of his abdomen.  In April 1996 the patient underwent an upper GI endoscopy, multiple biopsies and gastric emptying studies.  Dr Hollinshead concluded that the patient’s underlying problem was chronic abdominal pain for which he could find no definite cause.  Arrangements were made for the patient to be seen by the Pain Service Clinic at Concord Repatriation General Hospital. On 23 May 1996 the applicant referred the patient to Dr T. Currer who undertook further investigation of the cause of the patient’s chronic abdominal pain.  In this period he was also seen by Dr G. Marlin for an opinion about the management of his chronic pain.  Dr Currer concluded that the patient had two problems, a significant bile reflux gastritis associated with his gastro-enterostomy and a duodenal obstruction due to chronic ulcer disease.  Dr Marlin reported:

“It is most unlikely that any further information will be gained from investigations of his abdominal pain.  There were no characteristics of the pain which suggested any particular diagnosis, but communication was difficult.  I see no reason for continuing Opiate medications for his chronic pain.  They have been ineffective and will lead only to more problems with gastric atony and constipation.”


Dr Currer specifically referred to the undesirability of the patient continuing with the drug Endone.

65.
The material summarised above supports the Committee’s observation “that this was a very difficult patient to manage and that he had been referred to consultants and pain clinics but this had not solved his problem”.  We agree with the Committee’s comment “that such a patient warranted a higher standard of record keeping than a lower standard of record keeping, as shown in his case”.
66.
At frequent intervals throughout the referral period the applicant prescribed, often seemingly randomly, a significant number of drugs that were likely to lead to dependence or addiction, those drugs to be administered orally or by intramuscular injection.  The drugs so prescribed included Aropax, Ativan, codeine linctus, diazepam, Endone, Largactil, Maxolon, Paradex, pethedine, Phenergan, Physeptone, Prothiadin and Serepax.  On a number of occasions more than one of those drugs were prescribed.

67.
In the case of most consultations, the clinical notes record no more than the nature and strength of the drug or drugs prescribed and the method of administration.  In some instances the symptoms with which the patient presented on that occasion are shortly described but the notes do not record in any detail what was happening to the patient or the reason or reasons for prescribing a particular drug or drugs.  Even more importantly, neither the clinical notes nor any of the other material put before the Committee by the applicant indicate that a management plan to treat the patient’s pain, constipation and depression was formulated or implemented.  In any event, no such plan was ever recorded.  Apart from any other problem to which the lack of information in the clinical notes might give rise, the notes would provide no satisfactory background upon which another medical practitioner could rely if called upon to treat the patient.

68.
An examination of the clinical notes makes it impossible to accept the applicant’s assertion before the Committee that the patient had not developed a drug addiction or dependence.  In our opinion, the conclusion is inescapable that the patient became addicted to, or dependent on, one or more of the drugs so frequently prescribed for him yet the applicant continued to prescribe those drugs.  Illustrative of the applicant’s approach is the circumstance that he continued to prescribe Endone notwithstanding advice from Dr Currer and Dr Marlin to the contrary.

69.
In relation to the frequent prescription of the narcotic drugs Endone and Physeptone, the applicant failed to comply with the mandatory requirement that the approval of the New South Wales Department of Health be obtained if a patient were to be prescribed narcotics for a period greater than two months.

70.
In our opinion, the applicant did not provide the appropriate level of clinical input to manage the patient’s condition.  The applicant’s conduct in connection with the rendering of services to this patient would be unacceptable to the general body of general practitioners practising in Australia at the relevant time.

71.
YJL.  This young boy (then 13 years old), referred to by the Committee as YJL, was an asthmatic, having been so diagnosed as early as January 1993.  During the referral period he was seen by the applicant on 33 occasions, 1 of those services being charged as Level A (item 3), the remainder as Level B (item 23).

72.
On the material before it, the Committee found that the applicant’s records concerning the treatment of this patient during the referral period made no mention of an asthma management plan and contained no recording of measurements of peak respiratory flow or of a chest x-ray.  The committee regarded the applicant’s failure to document and implement an asthma management plan as inappropriate.

73.
The Committee’s report also discusses the entry on the applicant’s  file of a notation, said by the applicant to have been made not by him but probably by a secretary, that the applicant was allergic to aspirin and to the absence of such a notation in his computer records.  The Committee was critical of the applicant’s assertion that the patient was not allergic to aspirin.  Having considered the material available in relation to this aspect of the matter we are of opinion that the material before us is not sufficient to support the Committee’s conclusion.

74.
We are also unable to agree that the material relating to the prescription by the applicant of the antibiotic drug Ceclor on 13 December 1995 is sufficient to support the Committee’s conclusion that the prescription of that drug on that occasion was inappropriate.  However, the applicant’s answer before the Committee that he was unable to explain why Ceclor was prescribed is a clear illustration, and not an isolated one, that the applicant’s clinical notes were insufficient even to refresh his memory of the reasons for prescribing that drug on that occasion.

75.
In treating a patient suffering from asthma, particularly a young boy of 13 years, it is essential that the general practitioner treating the patient ensure that the patient and his or her family members are given information to enable them to recognise the various degrees of severity of the complaint which the patient may exhibit from time to time and instruction as to the various steps that should be taken, quite urgently in the case of a severe emergency, according to the degree of severity discerned.  The practitioner should also, from time to time, monitor and record the degree of severity of the disease that the patient has suffered and how the patient and the family members have responded.  From a consideration of the whole of the material before the Tribunal concerning the applicant’s approach to the management of patients with asthma, we are not satisfied that the applicant informed this patient and his family members of such a management plan, or, indeed, that he appreciated the necessity for such action on his part or what was involved in putting such a plan in place.  The clinical notes do not record any instance in which the applicant monitored and recorded the severity of the patient’s asthma or how the patient and his family had reacted.

76.
In our opinion, the applicant’s conduct in rendering services to this patient in the referral period would be unacceptable to the general body of general practitioners practising in Australia at the relevant time.

77.
JSL.  This female patient, who is referred to by the Committee as Mr YSL, suffered from asthma.  From our examination of the material before the Committee we agree with the Committee’s conclusion that the patient’s failure to institute and document a management plan in relation to the applicant’s condition and his failure to use, and his reluctance to consider the use of, peak flow measurement or spirometry was inappropriate  and amounted to conduct that would be unacceptable to the general body of general practitioners.

78.
YCK.  In Appendix 1 to its report the Committee referred, under the heading “Cough”, to KCY and, under the heading “Depression”, to KCY and YCK.  Our understanding is that these references are to the same person.

79.
The texts in Appendix 1 relating to KCY and KCY reflect the transcript record of the questioning of the applicant by the Committee in relation to the patient referred to in the transcript as KCY.  The clinical notes to which the Committee referred in the transcript are not before the Tribunal.  It is clear from the transcript that, at least part, and, perhaps, a substantial part, of the questioning related to what occurred prior to the commencement of the referral period and there is nothing to suggest that the material then elicited illuminates any identifiable conduct of the applicant in treating this patient during the referral period.

80.
The text in Appendix 1 to the report relating to YCK reflects the transcript record of the questioning of the applicant by the Committee in relation to the patient referred to in the transcript as YCK.  The clinical notes relating to this patient that are before the Tribunal are incomplete and relate only to the period from an unspecified date in October 1995 to 15 May 1996.  The relevant text in Appendix 1 attributes to this patient some material that clearly relates to another patient, KHK.

81.
In view of the unsatisfactory nature of the material before the Tribunal we are unable to confirm the Committee’s findings in relation to this patient.

82.
KHK.  This young lady began to exhibit symptoms of depression in 1994 and this continued throughout the referral period.  She was prescribed antidepressants.  On 17 May 1995 she was seen by a locum tenens at the applicant’s practice who recorded in the clinical notes that she was “thinking of suicide”.  He also made reference to mental health problems in her siblings.  He prescribed a trial of the drug Prothiadin.  In his evidence before the Committee the applicant, based, he said, on knowledge of the family gained by social contact, discounted the locum’s statement that the patient was suicidal.  The clinical notes show that the applicant changed the prescription to Aurorix and temazepam.  This change was apparently made not because Prothiadin was not appropriate where a patient had suicidal tendencies but because the patient complained of shaking and insomnia.  The members of the Committee drew attention to the lack of any notation in the clinical notes of the applicant’s discounting of the locum’s reference to suicide and to the absence of any notation of counselling of the patient or any recommendation that the patient consult a psychiatrist.  The applicant in his evidence before the Committee did not suggest that he had engaged in any counselling procedures and the Committee was clearly unimpressed by the reasons he advanced why no psychiatric consultation had occurred, namely because of a cultural taboo and a supposed language difficulty, the latter reason being discounted by the circumstance that the patient was educated at an Australian high school.

83.
In our opinion there was a lack of appropriate clinical input on the part of the applicant in dealing with this patient.  This opinion is based not only on the insufficiency of his clinical records but on the discussion that took place between the applicant and the Committee members concerning this patient.

84.
JAJK.  The Committee refers to this female patient, under the heading “Depression”, as GAJK and attributes to her some material that relates to another patient, JWA (referred to by the Committee as GWA).  Under the heading “Domestic Violence” the Committee refers to a patient as Mrs K.  We are satisfied that the patient so referred to is identical with the patient JAJK.  The patient attended on the applicant on 37 occasions during the referral period.  Of those services, 3 were charged as Level A (item 3), 28 as Level B (item 23) and 6 as Level C (item 36).

85.
This patient had a history of domestic violence, suffering from physical and verbal abuse, anxiety and depression.  She also presented with psychosomatic problems.  An examination of the clinical notes relating to this patient shows them to be seriously deficient in a number of respects providing yet another example where the applicant’s notes fall far below the standard that would be acceptable to the general body of general practitioners practising in Australia at the relevant time.  The notes do not document whether the patient suffered injuries as a result of the domestic violence or the nature and extent of any injuries suffered and there is no evidence in the material to show that the applicant examined the patient.  The notes also do not document the information which the applicant asserted he had obtained from conversations he had with the patient’s husband and her two  male children, or record the results of any counselling or psychiatric referral.

86.
In many instances the prescription of medication was recorded but no record was made of the patient’s condition on the day of attendance.  For example, the note made in respect of a consultation on 13 September 1995, which was charged as a Level B (item 23) consultation, simply records that the patient was taking Amfamox, diazepam, Rhinocort, Panadol, Rivotril and Prothiadin with the addition of the comments “try to reduce or stop Rivotril” and “add Ceclor”.  The results of referrals made by the applicant do  not appear in the clinical notes and good medical practice would suggest that tests and referrals in addition to those shown to have been initiated by the applicant should have been initiated.

87.
We share the Committee’s strong disapproval of the applicant’s conduct in acceding to a request from the patient to provide her with a prescription of the drug Rocaltrol to be taken by her mother when the mother was not his patient, he had not seen her, had no direct knowledge of her condition and had no evidence, apart from the daughter’s assertion, that the drug had been prescribed by another medical practitioner and certainly no evidence of the circumstances in which it had been prescribed.  However, the conduct which the Committee disapproved appears to have occurred after the expiration of the referral period and, in consequence, may not be taken into account in considering the final determination in this matter.

88.
In our opinion, the matters to which we have referred in paragraphs 85 and 86 demonstrate that the clinical input by the applicant in rendering services to this patient was inadequate and in the circumstances, inappropriate.

89.
JWA.  This female patient (date of birth 16 May 1966), referred to by the Committee as GWA, attended on the applicant on 92 occasions during the referral period.  Of these services 43 were charged as Level B (item 23), 32 as Level C (item 36) and 11 as Level D (item 44).  Most of the services were provided during the period 1 January 1996 to 17 May 1996, often on consecutive days.

90.
This patient was hyperthyroid and had a history of anxiety and depression.  From an examination of the material before the Tribunal we are satisfied that there was an appropriate diagnosis of thyroid disease with appropriate investigation, referral and on-going management.  However, it is apparent that the clinical notes are inadequate in that there is no systematic recording of blood pressure, weight, pulse or investigation results. 

91.
We agree with the finding of the Committee that the giving, on a substantial number of occasions, of Largactil by intramuscular injection amounted to inappropriate practice as Largactil administered orally by the patient would have been much more effective and would have removed the necessity for a number of consultations.  The purpose of the injections was to overcome insomnia due to her anxiety and depression and her thyroid condition and, as the injection has effect only for a short period, it was necessary to administer the injection at the end of the day.  According to the clinical notes the injections were given on 16, 17, 19, 26, 29, 30, 31 January 1996, 1, 2, 3, 6, 9, 13, 16 February 1996 and 2 March 1996.  In respect of 4 of those consultations, the charge was at Level B (item 23), in respect of 8 at Level C (item 36), in respect of 2 at Level D (item 44), and in respect of 1 under item 98 (After hours emergency attendance).  According to what is recorded in the clinical notes, in respect of at least 2 of the services (being those rendered on 16 and 31 January 1996) charged at Level D, the descriptor of which is set out in paragraph 49 above, there was insufficient clinical input to justify charging for the consultation under that item.  In addition to the two consultations mentioned, 9 consultations were charged as Level D (item 44) during the period from 16 January 1996 to 22 March 1996.  The clinical notes recorded in respect of each of those consultations do not indicate that there was sufficient clinical input to justify charging under that item.  

92.
GNK.  The material before the Tribunal does not give any support to a finding of inappropriate practice in respect of the rendering of services to this patient by the applicant during the referral period.  The comments made in Appendix 1 to the Committee’s report in relation to this patient demonstrate that the members of the Committee were confused as to the material before them that related to this patient and that relating to another patient, YSK (see below).  The only part of the material attributed in Appendix 1 to this patient that truly relates to her is the reference to the notation in Mrs GNK’s file of prescriptions for the drugs Losec and Pepcidine having been given not in respect of her condition but in respect of that of her son. However,  the relevant conduct on the part of the applicant occurred on dates later than the referral period.

93.
YSK.  The clinical notes which the applicant produced in respect of this patient (date of birth 22 August 1957) show that the patient attended on the applicant before and during the referral period.  Consultations took place on 11 July 1995, 14, 30 and 31 August 1995, 14 September 1995 and 4 and 14 October, 1995.  The earliest reference to a condition of diabetes is to be found in the entry for 14 October 1995 when prescriptions for Diamicron, a drug used in the treatment of that condition, and Pepcidine appear though without supporting material or explanation.  The entries for 17, 19 and 27 October 1995 record the results of blood sugar level investigations, investigations appropriate in treating diabetes.  The entry for 17 October 1995 also records a further prescription for Diamicron.  The entry for 23 October 1995 commences treatment with insulin (Humulin), the insulin dosage being changed on 27 October 1995.  The clinical notes for consultations later in the year 1995 make no further reference to a condition of diabetes or any treatment appropriate to such a condition.

94.
In his evidence before the Committee, the applicant gave the following as a brief outline of the patient’s diagnosis:

"Hypoparathyroidism, thyroidectomy, hypothyroidism secondary, IUCD, contraceptive pill prescription."

He denied that she was diabetic and said:

"The record which was set in October 1995 is not of this patient.  Somebody else was using her Medicare card and this was found out in December 1995 when further enquiries were made about her diabetic condition."

95.
During the month of October 1995, there are 10 consultations recorded in the clinical notes.  Even if, as the applicant asserts, he was not aware that all the consultations in October 1995 were being charged to Medicare under the same Medicare card number, that relating to YSK, it is inconceivable that, when making the entries in his clinical notes in respect of the consultations on 4, 14, 16, 17, 19, 20, 23, 26, 27 and 31 October 1995, he was not aware that he was making entries in respect of two persons.

96.
Another feature of the clinical notes said to relate to YSK is a cause for concern.  The notes show that prior to January 1996 consultations took place on 1 November 1995 and 5, 6, 19 and 20 December 1995.  There is nothing in the material before us to suggest that these were other than attendances by the patient whose clinical notes they purport to be.  Further consultations took place on 19, 20, 21, 22 and 24 January 1996.  The clinical notes in respect of those consultations read:

“19 JAN 1996

nausea, vomiting

blood, intravite, maxolon




20 JAN 1996

maxolon











diazepam




21 JAN 1996

pethidine 100 mg
 )







metoclopramide 10 mg)  IMI for pain




22 JAN 1996

Sandocal







Diazepam 5 mg




24 JAN 1996

CT.”

All these consultations were charged to Medicare under the Medicare card number of YSK.  Those consultations, or some of them, formed the basis of a letter dated 25 January 1996 written by the applicant to Dr Tait.  That letter was in the following terms:




 

“Dear Dr Tait,

Re: Mrs K, YS

DOB: 22 Aug. 1957

Mrs K is a 38 year-old Korean lady who resides mostly in Korea.

Few months ago in Korea, Mrs K was diagnosed to have pancreatic Ca [cancer] with hepatic and bone metastases.  She came back to Australia recently to confirm the diagnosis and see if any treatment would be available.  She has been an IDDM [insulin dependent diabetes mellitus] for long while.

On 24 Jan. 1996, a high resolution CT of the abdomen was performed.  This showed large pancreatic Ca in the body, extensive metastases in the liver and para-aortic lymph nodes, and ascites.  Mrs K at present has significant pain, nausea, vomiting and epigastric discomfort/tightness.  The pain is now treated with SC morphine 10mg fourth hourly together with metoclopramide 10mg qid.  She ate almost nothing since the arrival on 19th Jan. 1996 due to persistent nausea and vomiting.  The BSL has been under reasonable control with Humulin 30/70.

I told the relatives that the initial diagnosis of pancreatic Ca was correct and it is most likely that the Ca is inoperable.  The relatives would like you to confirm this opinion and see if anything could be done to alleviate the suffering she is having ….

The current medications are:

· morphine 10mg SC fourth hourly

· metoclopramide 10mg IVI

· Humulin 30/70 14 mane 10 nocte.

Please assess Mrs K and recommend if anything could be done to alleviate the current symptom.  If there is no other alternative option available, the patient will be going back to Korea on 26th Jan. 1996 to spend the remaining time with other family.

Please give me a call after seeing Mrs K.”

97.
It is to be noted that the letter to Dr Tait was expressed to relate to the medical condition of YSK giving her correct date of birth as shown on the covering sheet to the clinical notes.  It is further to be noted that the person to whose medical condition the letter refers is said to have arrived from Korea on 19 January 1996 suffering from pancreatic cancer with hepatic and bone metastases, to have “significant pain, nausea, vomiting and epigastric discomfort/tightness” and to have been an insulin dependent diabetic for a long time.  The current medications were said to be morphine, metoclopramide and Humulin.

98.
The only prescriptions for Humulin appearing in the clinical notes are those prescribed on 23 and 27 October 1995 and referred to in paragraph 93 above, those prescriptions, according to the applicant’s evidence, being for an unidentified person who was said to be using YSK’s Medicare card.

99.
The applicant would have us believe that when he wrote the letter to Dr Tait he believed he was treating YSK.  In view of the applicant’s assertion that YSK was not a diabetic, it is difficult to understand how, if he had that belief, he could have referred to her as a diabetic and to her current medication as including Humulin as, according to his evidence, he was made aware in December 1995 that YSK was not diabetic and “that is why there has been no mention of diabetes ever since”.  The clinical notes recording consultations before and after those in January 1996 make no reference to the conditions described in the letter to Dr Tait.  Again, it is inconceivable that the applicant did not appreciate that he was providing services to two persons with very different medical conditions using the same Medicare card.

100.
There can, in our opinion, be no doubt that the general body of general practitioners practising in Australia at the relevant time would regard the use, in the absence of any special circumstances, of a single set of clinical notes to record the medical conditions, diagnoses and treatment of more than one person unacceptable and inappropriate.  The practice could clearly generate confusion or lead to far more serious consequences especially if another medical practitioner was called upon to treat the patient to whom the clinical notes were expressed to relate.

101.
SSR.   This patient is referred to in Appendix 1 to the Committee’s report as Mrs R and Mrs W.  She was a diabetic.  The applicant was questioned in considerable detail concerning the treatment of this patient and while it is true to say that some of the questions related to periods outside the referral period, this was clearly a case in which the Committee was entitled to look at that material as throwing light on the question whether the applicant’s conduct during the referral period in treating the condition of diabetes amounted to inappropriate practice.

102.
In answer to questions put to him by members of the Committee, the applicant said that this patient first presented with diabetes in April 1995 when she was supposed to have a high blood sugar level “taken somewhere else”.  Although the applicant asserted that his first priority was to treat the high blood glucose level, the only recording of that level appears in the clinical notes for 6 May 1995 and 6 April 1996.  The applicant said his understanding was that the patient “was doing her own blood glucose monitoring”.  He could not say at what intervals the patient had been monitoring that level.  He told the Committee of what he said was his usual advice to patients in this regard but he was unable to say what, if any, advice had been given to this patient.  It is clear that he did not monitor the measurements she had made.  There is no record of the results found by the patient apart from a general statement in the clinical notes for 27 February 1996 “BSL so far reasonable”.

103.
The evidence also shows that no HbAlc (Glycosylated haemoglobin, a measure of glucose control) measurement was carried out during the referral period.  The applicant suggested the reason was “because perhaps she has been doing her own glucose monitoring at home and she claims that the glucose levels have been so reasonable at the time”.

104.
Also, during the referral period, the applicant did not initiate an eye examination, an examination of the feet, a urine check or a micro-albumin test.  The need for such examinations and tests to be carried out is accentuated by the circumstance that hypoglycaemic symptoms were recorded on 15 September 1995.  Further, there is no record of any PAP smear and, despite a history of using Transiderm and Cardizem, no blood pressure or cardiac examination is mentioned.

105.
A careful consideration of the material before the Tribunal satisfies us that the applicant did not treat the condition of diabetes in a manner that would be acceptable to the general body of general practitioners practising in Australia.

106.
YSK.  This patient (date of birth 14 March 1922) is referred to by the Committee as YSK and is incorrectly referred to as a female patient.  The patient first consulted the applicant on 3 October 1995 complaining of dizziness.  He made a diagnosis of non-insulin dependent diabetes based solely, so far as the material shows, on a blood sugar level of 24.6.  He did not check the patient’s blood pressure and was unable to inform the Committee what prompted him to investigate the patient’s blood glucose level.  He was unable to say whether he did a urine analysis to determine whether the patient had ketoacidosis, but acknowledged that prescribing Diamicron, as he did, would have been inappropriate had the patient had ketoacidosis.  Notwithstanding that the blood sugar level was so high, the next measurement was not made until at least 3 days later.  The applicant did not have the patient’s eyes checked, did not record his weight and made no record of any dietary advice that might have been given.  There was no record whether the patient was checking his blood glucose level at home, and, if so, how often or what readings resulted.

107.
In our opinion, the management of this patient’s diabetes was inappropriate.  The investigations made were inadequate and no immediate or long term management plans were formulated, implemented or documented.  The clinical input was quite inadequate.  Such conduct would not be acceptable to the general body of general practitioners practising in Australia.

108.
SHK.  The Committee referred to this female patient as SHK.  The members of the Committee clearly had before them clinical notes relating to a period earlier than that to which the clinical notes before the Tribunal refer.  It appears from the transcript record of the hearing before the Committee that the patient presented on 28 April 1994 with a history of epigastric pain and vomiting.  Amafox was prescribed.  Later she returned with a similar problem and was referred for endoscopy which found that she had chronic gastritis, helicobacter and a chronic duodenal ulcer.  Medication was prescribed.  She was reviewed in September 1994 and was advised to continue with Amfamox.  On 10 December 1994 she had recurrent epigastric pain and nausea and was prescribed metoclopramide.  The Committee concluded that the applicant’s behaviour in the management of this patient was inappropriate in that, after the recurrence of the pain and nausea in December 1994, he had not treated the patient with Amfamox and had not considered the possibility of a recurrence of the duodenal ulcer.  The Committee considered that it was inappropriate to treat a patient with probably recurrent duodenal ulcer with metoclopramide alone.

109.
We agree with the  Committee’s conclusion but, as the events occurred wholly outside the referral period, we are unable to take this matter into account in our review of the applicant's conduct.

110.
KOS.  This patient is referred to by the Committee as SKO.  The material on which the Committee relies to found its finding of inappropriate practice in relation to this patient occurred later than the referral period and the clinical notes on which the Committee relied are not before this Tribunal.  We, therefore, make no finding in respect of this patient.

111.
In our opinion the material before us clearly justifies the general comments made in the body of the Committee’s report as to the manner in which the applicant conducted his practice during the referral period and as to the other matters referred to in paragraphs 34-36 above.

112.
The material relevant to the specific instances examined demonstrates that the applicant, in his management of specific problems, e.g. asthma, diabetes and depression, failed to provide an appropriate level of clinical input.  That material also demonstrates that his clinical notes relating to the patients examined were seriously deficient in important, often critical, information relating to the proper management of the patient’s condition and for maintaining continuity of care.  In particular, in most cases examined the clinical notes did not contain detailed information about each of the attendances sufficient to allow another medical practitioner to manage the patient’s condition if that need should arise.  Further, as an examination of the transcript record of the proceedings before the Committee amply demonstrates, the clinical notes were deficient even in their elementary purpose of acting as an aide memoire to the applicant.

113.
Our examination of the material before us has raised concerns, some serious, additional to those referred to by the Committee in relation to the patients identified earlier in these reasons.  However, as these concerns appear not to have been the subject of detailed questioning of the applicant by the members of the Committee, we have not relied on them in reaching our conclusion.

Finding in Relation to Inappropriate Practice

114.
By reason of the findings set out in the preceding paragraphs, we have reached the firm conclusion that the applicant’s conduct in connection with rendering some of the services the subject of the referral amounted to inappropriate practice within the meaning of that expression as defined in subsection 82(1) of the 1973 Act.  We are, of course, unable, on the available material, to relate that conclusion to particular services rendered to identified patients or to a specific proportion of the total number of services rendered by the applicant during the referral period.  As von Doussa J. explained in Retnaraja v. Morauta (1999) 93 FCR 397 at pp. 410-412, it is not necessary to do so:  it is sufficient if the ultimate conclusion that a practitioner has engaged in inappropriate practice relates the conduct constituting the inappropriate practice to a finding that some of the services referred would be unacceptable to the general body of the members of the specialty in which the practitioner was practising at the relevant time.  Beaumont J. took a similar approach in Adams v. Yung (1998) 83 FCR 248 at pp. 283-4 and the decision in Tankey v. Adams [1999] FCA 683 and, on appeal, (2000) 104 FCR 152 is consistent with that view.  The statements of Beaumont and von Doussa JJ. were referred to without adverse comment in Health Insurance Commission v. Grey [2002] FCAFC 130 at [142], [148], [149].  The position is, of course, otherwise when consideration is being given to the exercise of the power conferred on the Determining Officer by paragraph (c) of subsection 106U(1).  To enliven that power there must be a finding identifying by number, or by a percentage of a total, the services in connection with which the practitioner has engaged in inappropriate practice as defined.

115.
We should add that we are satisfied that, in respect of each of the matters in relation to which we have found that the applicant’s conduct in connection with the rendering of services during the referral period is appropriately characterised as involving inappropriate practice, the applicant was given appropriate notice of the conduct in question and was afforded a real opportunity to respond.

116.
We should also make it plain that none of the findings we have made have been influenced in any way by the circumstance that the applicant declined, on the ground that the answer might tend to incriminate him, to respond to certain questions put to him by the Committee.

Consideration of the Issues Relating to the Final Determination

117.
The text of the final determination is set out in paragraph 38 of these reasons.  In the statement of reasons attached to the final determination the respondent acknowledged that he had “considered all of the observations and findings made by the Committee in its report”.  The statement explains that the respondent gave weight to the possibility that the applicant may have been denied natural justice in relation to what was described as “a discrete number of issues for some particular patients”.  The weight given by the respondent to that possibility is unspecified but appears to have been based on the respondent’s acknowledgement that there were occasions (again unspecified) where the Committee’s report appeared to him to include new issues which were not included in the draft report.  The statement of reasons, however, notes that those matters may have been properly put to the applicant during the hearing by the Committee, an aspect which, he said, he was not in a position to assess.  This was because, under the relevant statutory provisions, the respondent did not have access to the transcript record of the proceedings before the Committee or to the material, other than that attached to the Committee’s report, that was before that body.  It is also apparent that the respondent was not made aware of the matters to which we have referred in paragraph 56 of these reasons or to the circumstance that some of the findings of the Committee relate to conduct that occurred outside the referral period.

118.
The statement of reasons records that, in giving serious consideration to whether the applicant should be disqualified fully or in part from Medicare, the respondent took into account the following matters:

“(i)
Dr Lee’s high service level, which places him well above the 99th percentile of all active vocationally registered general practitioners in Australia, and the Committee’s comment that, in the cases examined by the Committee (Appendix 1 to the report), the high volume of services rendered by Dr Lee during the Referral Period was a contributing factor to the unsatisfactory level of clinical input by Dr Lee….  In giving weight to this matter, I note that Dr Lee speaks Korean and the majority of his practice are Korean-Australian patients….;

(ii)
The degree of inappropriate practice identified by the Committee, based on the Committee’s findings in respect of the individual patients listed in Appendix 1 to the report;

(iii)
The Committee’s comment that the cases discussed with Dr Lee were representative of his general standard of practice and the patient’s records were typical of the way Dr Lee kept his records and dealt with patients during the Referral Period….;

(iv)
Dr Lee’s concession to the Committee’s finding of inappropriate practice in respect of Patient [JAJK]; and

(v)
The fact that there had been no reduction in servicing by Dr Lee from the time he was counselled on 8 February 1996, regarding his high volume of services, to the date of the referral.  I note that Dr Lee maintained a high servicing rate despite counselling….”

119.
The statement of reasons continues:

“The conduct identified by the Committee indicates inappropriate practice of a very serious nature and leads me to continue to conclude that periods of disqualification are appropriate.  Having regard to the possibility that Dr Lee was denied natural justice in relation to some of the matters set out in the Committee’s Report, the fact that I should draw no conclusions as to the criminal guilt or innocence of Dr Lee in relation to patient [YSK] and Dr Lee’s submission concerning the effect of lengthy periods of disqualification on his practice and patients, I have decided to reduce the period contained in Directions (3) and (4) of the draft determination to 18 months and 9 months respectively.  In addition to my directions of reprimand and counselling, I therefore direct that, in accordance with subparagraph 106U(1)(g)(i) of the Act, Dr Lee be disqualified in respect of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table for a period of 18 months and, in accordance with paragraph 106U(1)(h) of the Act, Dr Lee be fully disqualified for a period of 9 months.”

It appears from earlier paragraphs in the statement of reasons that the periods of disqualification proposed in the draft determination were 2 years and 1 year respectively.

120.
Counsel for the applicant conceded that, in the event that the Tribunal should find that in some respects the applicant’s conduct in connection with the rendering of services during the referral period amounted to engaging in inappropriate practice, it would be appropriate for the Tribunal to confirm the directions for reprimand and counselling pursuant to paragraphs (a) and (b) of subsection 106U(1) of the 1973 Act.  He submitted, however, that no period of disqualification should be directed pursuant to paragraphs (g) or (h) of that subsection.  It was submitted that the Tribunal should have regard to the following considerations:

(a)
The provisions of subsection 106U(1) of the 1973 Act are protective rather than punitive in nature.

(b)
The period of time that has elapsed since the services in question were rendered by the applicant represents an abuse of procedure.

(c)
The Tribunal’s inability, because of the relevant statutory provisions, to receive material as to the manner in which the applicant currently conducts his medical practice, this circumstance prejudicing the applicant’s ability to present a case against future disqualification.

(d)
By reason of the circumstance that since 1999 regulatory standards in relation to the volume of services and the keeping of medical records have been prescribed, the sanction of disqualification is not necessary in order to emphasise the policy reflected in the prescription of those changes.

(e)
The limited number of individual patients that the Committee identified in its report.

(f)
The conduct of the applicant said to amount to engaging in inappropriate practice occurred within 2 or 3 years of the applicant setting up in full-time solo general practice after becoming disenchanted with the pharmaceutical industry.

(g)
The applicant was motivated by an overwhelming demand for his services within the Korean community leading to his undertaking an immense workload.

(h)
The applicant is a leader of his community, a respected member of his church and the breadwinner for a family including young children, the present proceedings having a substantial potential to damage his reputation.

(j)
The applicant learned from experiencing the hearing by the Committee and was ready to admit failings in the course of that hearing.

(k)
The applicant’s medical practice meets a significant public interest and full disqualification for a period of 9 months will have the effect of forcing him to close his practice and will deprive the Korean community of one of its few Korean-speaking medical practitioners.

(l)
The appropriate course is not to direct disqualification but to assist him by counselling to cope with the special demands of the Korean community.

121.
We have given careful consideration to the matters put to us by counsel for the applicant and summarised in the last preceding paragraph.  In the final analysis, however, those matters, considered singly or in combination, are not sufficient to displace our view that the findings we have made of inappropriate practice, although more limited in scope than the findings made by the Committee, nonetheless reflect very serious concerns as to the conduct of the applicant in carrying on his practice.  To this must be added the very important factor that, although in the course of the hearing by the Committee the applicant acknowledged the correctness of some of the criticisms of his conduct expressed by members of the Committee, there was an absence of any commitment to change his style of practice so as to accord more closely with what would be acceptable to the general body of general practitioners in Australia.  Nor did the applicant suggest, either in the submission put to the Committee in response to the Committee’s draft report or in the submission to the Determining Officer in response to the draft determination that any such changes had been made.  Although we do not have before us a copy of the applicant’s submission to the Determining Officer, we have no doubt that, had it been established by that document that such changes had taken place, the respondent would have referred to them in the statement of reasons attached to the final determination.

122.
To accept the assertion of counsel for the applicant that he was motivated solely by altruistic considerations of the kind referred to in paragraph 120 above provides no justification for his conduct in failing to provide a level of clinical input in his management of the diseases and conditions with which his patients presented that would be acceptable to the general body of general practitioners practising in Australia at the relevant time.  Nor can considerations of that kind excuse his failure to maintain adequate clinical notes.

123.
We are also unable to accept the submission on behalf of the applicant that the period of time that has elapsed since the services in question were rendered should lead the Tribunal to refrain from directing periods of disqualification under paragraphs (g) and (h) of subsection 106U(1).  There is nothing in the material before the Tribunal to show that the applicant has been significantly disadvantaged by the effluxion of time.  In this regard we note that the substantial periods of delay took place after the applicant had had a full opportunity to explain to the members of the Committee the essential features of his practice and to discuss with them his treatment of individual patients. 

124. In the result we are firmly of the view that the findings we have made require that periods of disqualification under subparagraph 106U(1)(g)(i) and paragraph 106U(1)(h) of the 1973 Act be directed. In all the circumstances, particularly the circumstance that our findings of inappropriate practice are, by reason of the matters discussed earlier in these reasons, more limited in scope than the findings made by the Committee, we consider that the appropriate periods of disqualification to be specified under those provisions are 12 months and 6 months respectively to start when the determination we propose to make takes effect. To give effect to this variation in the terms of the directions given by the respondent, it is necessary that the final determination made on 5 November 2001 be set aside and another determination be made in its stead (see subparagraph 119(1)(b)(ii) of the 1973 Act).

125. Although we are unable to give a direction to that effect, we strongly recommend that the applicant undertake a period of reassessment and evaluation by the Royal Australian College of General Practitioners by enrolling in the General Practice Education Programme Australia that consists of remediation and education, including a period of one on one mentor teaching and supervision (the GPREP course). We further recommend that the mentor review the conduct and content of the applicant's practice over the period of two months immediately following the expiration of the period for which full disqualification under paragraph 106U(1)(h) of the 1973 Act has been directed. These recommendations have their foundation primarily in the opinion expressed in paragraph 111 of these reasons that the material before us clearly justifies the general comments made in the Committee's report as to the manner in which the applicant conducted his practice during the referral period and as to the other matters referred to in paragraphs 34-36 above.   

Conclusion

126. For the reasons set out above, we set aside the final determination made by the respondent and dated 5 November 2001 and, in lieu thereof, make a determination directing that:

(5) in accordance with paragraph 106U(1)(a) of the Act, the Director, Professional Services Review, or the Director's nominee, reprimand the applicant;

(6) in accordance with paragraph106U(1)(b) of the Act, the Director, Professional Services Review, or the Director's nominee, counsel the applicant;

(7) in accordance with subparagraph 106U(1)(g)(i) of the Act, the applicant be disqualified for a period of 12 months from the time when this determination takes effect in respect of the provision of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table; and 

(8) in accordance with paragraph 106(U)(1)(h) of the Act, the applicant be fully disqualified for a period of 6 months from the time when this determination takes effect.
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