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This is an application for review made under S114 of the Health Insurance Act 1973.  The provisions of the Act which apply to this matter are no longer in force but they were in force at all times relevant to this application.  They govern the way in which this application must be dealt with.


We make brief reference to the relevant provisions.  The process begins when the Health Insurance Commission refers to the Director of Professional Services Review a question whether a person has engaged in inappropriate practice in connection with the rendering of services and/or in connection with the initiation of services; see s86(1).  It is the first of these matters which is relevant to this application.  The expression "inappropriate practice" is defined in s82.  The word "person" is not defined in the Act but the word "practitioner" is.  It includes a medical practitioner.  Section 82(1) does not use the word "person"; it provides that a practitioner engages in inappropriate practice if the practitioner's conduct in connection with rendering or initiating services is such that a committee could reasonably conclude that, if the practitioner rendered or initiated the rendered services as a general practitioner, the conduct would be unacceptable to the general body of general practitioners.  In our opinion the absence of a definition of the word "person" is not important.  The provisions when read together are clear in their meaning.


"Committee" in s82 is defined in s81 as a Professional Services Review Committee set up under s93.  We shall come to that section in a moment.  Before we do, we need to indicate that the sections following s86 deal with the procedure to be followed after referrals are made by the Health Insurance Commission to the Director.  Those provisions are not relevant for present purposes.


Section 93 provides that the Director must set up a committee in cases there specified.  This was one of those cases and so a committee was set up.  Section 94(3) requires notice to be given of the referral to the committee.  There follow provisions about committees which are irrelevant here.  Sections 101 to 106K make provisions about hearings by committees, the conduct of committees, the powers of committees, and various other matters to which we need not refer.


Eventually s106L provides for a report by the Committee to the "determining officer".  Section 106Q provides for the appointment of a determining officer by the Minister.  Section 106R provides for a copy of the committee's report to be given to the person under review.  Section 106S provides that, if the report contains a finding that the person under review has engaged in inappropriate practice, the determining officer must make a draft determination and give copies to the person under review and the Director.  The person under review may then make written submissions to the determining officer.


Section 106T provides for the determining officer to make a final determination.  Section 106U, so far as relevant, provides that a determination must contain one or more of the following determinations:

"
(a)
that the Director, or the Director's nominee, reprimand the person under review.


(b)
that the Director, or the Director's nominee, counsel the person under review:


(g)
if the person under review is a practitioner – that the practitioner be disqualified in respect of one or more of the following:


(i)
provision of specified services, or provision of services other than specified services;


(ii)
provision of services to a specified class of persons, or provision of services to persons other than persons included in a specified class of persons;


(iii)
provision of services with specified location, or provision of services otherwise than in a specified location;


(h)
if the person under review is a practitioner – that the practitioner be fully disqualified."


By s106V a final determination takes effect 28 days after the determining officer gives a copy to the person under review.  If a request for review of the determination under Division 3 of Part VA is lodged the final determination does not take effect if it is set aside on the review or if it is affirmed or varied the final determination takes effect "at the end of the period".  It is difficult to discern what precisely is meant by the phrase "at the end of the period"  But it was common ground that it referred to the end of the period taken up by the review under Division 3 of Part VA of the Act.  That is a common sense approach and we have adopted it here.


Part VA provides for Professional Services Review Tribunals.  It begins with s107.  Division 3 of Part VA deals with references to review tribunals.  Eventually s119 provides, so far as relevant, as follows:-

"
119.
(1)
A Tribunal that reviews a determination in accordance with a request:


(a)
shall consider the matter to which the determination relates having regard to the grounds set out in the request, the documents forwarded by the Minister with the request (see s.115) and any address made to the Tribunal during the proceedings on the review; and


(b)
shall, subject to subsection (2):


(i)
if the determination consists of a refusal by the Minister, under paragraph 23B (1) (b), to accept an undertaking – affirm or set aside the determination; or


(ii)
if the determination consists of a final determination under section 106T – affirm or set aside the determination, or set aside the determination and make any other determination that the determining officer is empowered to make under that section."


It may be noted in passing that s.23B (1) (b) (i) relates to optometrists and is of no relevance here.


This matter went through the procedure outlined by those various provisions, a reference to the Director, a reference to a committee, a report by the committee, a final determination by the determining officer and now a request to review that determination to this Tribunal.  The final determination made by the determining officer was made on 25 August 2003.  The determination was as follows:

"I, Judy Blazow, determining officer by virtue of a Ministerial appointment made in accordance with section 106Q of the Act, hereby direct that:


(1)
in accordance with paragraph 106U(1)(a) of the Act, Dr Mercado be reprimanded by the Director, Professional Services Review, or the Director's nominee;


(2)
in accordance with paragraph 106U(1)(b) of the Act, Dr Mercado be counselled by the Director, Professional Services Review, or the Director's nominee;


(3)
in accordance with paragraph 106U(1)(c) of the Act, Dr Mercado repay to the Commonwealth Medicare benefits totalling $15,391.80 being:


(a)
$8,178.70 for 566 Medicare Benefit Schedule Item 54 services rendered by Dr Mercado during the Referral Period;


(b)
$312.80 for 16 Medicare Benefits Schedule Item 57 services rendered by Dr Mercado during the Referral Period; and


(c)
$6,900.30 for 374 Medicare Benefit Schedule Item 173 services rendered by Dr Mercado during the Referral Period;


and that any Medicare benefit that would otherwise be payable for these services cease to be payable; and


(4)
in accordance with paragraph 106U(1)(h) of the Act, Dr Mercado be fully disqualified for a period of four (4) months from the time when this determination takes effect.


A statement of reasons was attached to the determination.  These indicate in para 2.1 that the material on which the final determination was based consisted of the report dated 31 December 2002 of the Professional Services Review Committee, the referral dated 9 June 1999 from the Health Insurance Commission appended to the report, Dr Mercado's submissions in respect of the draft determination dated 3 May 2003 and further submissions from Dr Mercado contained in a letter dated 2 July 2003 from Middletons, Dr Mercado's solicitors.


During the argument there were submissions made by counsel for the determining officer raising the question whether some of this material was material able to be considered by the determining officer.  Reference was made to s119 of the Act earlier referred to and to the judgment of Sundberg J in Determining Officer v. Lusink (1997) 79 F.C.R. 433 where his Honour held that, because of the provisions of ss 115 and 119, the Tribunal was not entitled to receive and take into account the draft determination and the submissions thereon; see p.439.  We are of course bound by that decision.


The submission was made by counsel for the determining officer here to exclude some material relied on by Dr Mercado.  After some discussion, counsel said that the substantial effect of excluding the draft determination from consideration involved only the omission of some of the attachments to the submissions for the reason that the remainder of the material relied upon was rightly considered because it was to be found in other documents which were properly before the determining officer and before us. After that statement was made there was no further reference to the matter and we did not consider it further until we received some supplementary submissions about it after we reserved our decision.   We shall mention these again a little later.

It will be seen from the final determination that it affected Dr Mercado in a number of ways, namely:


1.
He was to be reprimanded.


2.
He was to be counselled.


3.
He was obliged to repay to the Commonwealth Medicare benefits totalling $15,391.80.


4.
He was fully disqualified for a period of 4 months from the time the determination takes effect from treating patients in circumstances where they would be able to receive Medicare benefits.

It may be observed that because of the provisions of s106V earlier referred to the determination will not take effect until after this Tribunal's determination is made.  It follows that Dr Mercado has not been reprimanded or counselled.  He has not been obliged to repay the moneys referred to in para 3 above and the disqualification referred to in para 4 has not yet taken effect.


Counsel for Dr Mercado did not challenge so much of the determination as is referred to in paras 1, 2, and 3 above.  Nor did he challenge many of the findings and conclusions of the determining officer.  His sole concern was the period of disqualification.  He submitted that in the circumstances of the case, there should have been no period of disqualification at all.  Alternatively he submitted that there should have been no more than a partial disqualification or that the period of disqualification should be reduced.


Before we proceed to the detail of the submissions, we need to make some comments about the way we need to go about our task.


In the course of the argument we were referred to the decision of Davies J in Yung v. Adams (1997) 80 F.C.R. 453 where his Honour said (at 472):


"
As s119 shows, the Tribunal has the function of reviewing the matter on its merits but must do so having regard to the grounds set out in the request and on the papers, that is to say upon the documents forwarded to the Tribunal under s115(1) of the Act.  Insofar as the Tribunal makes adverse findings against the medical practitioner, the Tribunal should be satisfied that the findings are relevant for the purposes of the Act, that the findings are within the ambit of the reference by the Health Insurance Commission which initiated the process, that the medical practitioner has had a fair opportunity to answer the allegations made against him or her and that the findings which the Tribunal makes are fairly based on the material before it.



If the Tribunal is satisfied that the findings stated in the determination should not be made on the material before the Tribunal or if the Tribunal is satisfied, after perusing the transcript of the proceedings before the Tribunal, that the medical practitioner was not given a fair opportunity to answer the allegations which were made against him or her, then the Tribunal is entitled to set aside the determination.  The Act does not require the Tribunal to make another determination.  It may affirm the determination, set it aside or set it aside and make another determination."

We note that Davies J in what he said did not deal with a situation under which there may be no successful challenge to the determining officer's findings and no denial of procedural fairness, yet the decision is challenged on the grounds that it is beyond what is fairly required by the circumstances of a particular case.  Here the contention is that the findings did not call for disqualification.  That is the question we have to consider.  That was the common approach of the parties.


Another authority we should mention is Traill v. McRae (2002) 122 F.C.R. 349 where a Full Court of the Federal Court said (at 394) that a direction made by a determining officer under s106U, that the person under review be reprimanded, repay benefits or be disqualified, is not imposed as a punishment.  Such a direction flows from a finding that the person has engaged in inappropriate practice in connection with rendering or initiating some or all of the referred services and is imposed with a view to protecting patients and the Commonwealth – we would add the public – against abuse of the system..  Reference was made to Yung v. Adams (see above at 472).  The Full Court in Traill added (at 394) that, although the person under review could be said to be subjected to something in the nature of disciplinary sanctions, the legislative regime was protective rather than punitive; reference was made to NSW Bar Association v. Evatt (1968) 117 CLR 177 at 183.


In practice the distinction made in these authorities may be a fine one sometimes providing a court or tribunal with a very narrow path along which to proceed but we must bear it in mind and endeavour to apply it.  In doing so it is helpful to refer to what the High Court said in Evatt (at 183-4), namely that the Supreme Court thought that, as the exercise of its disciplinary powers was, to some extent, a punishment for wrongdoing mercy might be shown towards a young man who had not understood the error of his ways.  The Court said however that the power of the Court to discipline a barrister was entirely protective and, notwithstanding that its exercise might involve great deprivation to the person disciplined, there was no element of punishment involved.


With all that background in mind, we can now refer to counsel's submissions, some of the evidence and other material and come to a conclusions as to the outcome.  We shall refer in some detail to the submissions made on behalf of Dr Mercado.  We shall deal with the submissions made on behalf of the determining officer in less detail because they are largely in response to Dr Mercado's submissions.


On 16 March 2004 Dr Mercado's solicitors wrote to the Registrar of the Tribunal a letter referring to a number of documents.  One of these is a letter dated 2 June 2003 written to the determining officer in response to the draft determination.  It contains a number of submissions.  In the light of the provisions of s119 of the Act and the decision of the Federal Court in Lusink earlier referred to, it is doubtful whether the submissions are appropriate for us to consider.  But we are mindful that a copy of them is referred to and enclosed with a letter addressed to the Registrar of the Tribunal.  Plainly Dr Mercado relies on the same matters which are dealt with in them in this reference.  Sending them to us is a convenient way of putting before us what Dr Mercado wants us to consider.  That is how we have regarded them and that is how we propose to treat them.  We do that more particularly because during the hearing before us, counsel for Dr Mercado went through the submissions made to the determining officer and orally repeated them, developed further arguments based on them and relied on them as we have indicated, as submissions to us and not to the determining officer or the committee.


We do not repeat what is in the submissions in detail nor do we go to the detail of the oral submissions.  But we indicate that we have read the written material and considered that closely with what was said orally.


To our minds the significant points in both the oral and written material are as follows.  In some cases we have made some comments on these as we have gone along.


1.
This is not a case of fraud.  It is a case of failure to keep proper records and to be able to show from a properly kept record system from what patients were suffering, what treatment they were given, the length of time consultations occupied and other matters which a general practitioner would record.  There is no issue about these matters.  They are agreed.


2.
In her statement of reasons (para 3.2.10) the determining officer referred to the fact that the Committee had examined Dr Mercado's conduct in his rendering of services in three classes of services.  These were long consultations, prolonged consultations, and services involving acupuncture.  The numbers of ordinary or standard consultations far exceeded the total of the number that fell into the 3 categories mentioned above.  We were told that that total was no more than 6 per cent of the total of all consultations which were had.



For some reason there appears to have been no investigation into standard consultations.  That is despite the fact that overall Dr Mercado's total consultations fell into the 98th percentile.  A graph which was in evidence makes that point; see volume 4p.538.  The graph shows that the majority of practitioners were in the range between the 25th and 75th percentile.  Practitioners in the 75th percentile conducted 6300 consultations; Dr Mercado conducted approximately 17,000.  But whilst that may be an objective fact, it can have no significance for the present proceedings.  No finding of inappropriate practice could have been made on that material alone.  The determining officer did not make any such finding.



As counsel for Dr Mercado said, the fact that a case involves an abnormally high level of servicing does not of itself establish inappropriate practice.  The fact that such a level of servicing has occurred may no doubt trigger an investigation but unless an investigation is conducted it cannot be demonstrated that the practitioner has in fact engaged in inappropriate practice.  Here the investigation which was conducted involved no more than 6 per cent of all consultations conducted during the relevant period.  It is not in contest that Dr Mercado did engage in inappropriate practice in relation to that segment of his practice.  But that is the extent of the case against him.  That is the case the determining officer had to deal with and it is the case we have now to consider.  Counsel for Dr Mercado laid great stress on this point.


3.
There was no suggestion that Dr Mercado had harmed or mistreated any patient.  Dr Mercado was not a risk to the public or the Medicare system.  It was not "necessary" for him to be "fully disqualified" for the statutory purpose of protection of the public and the system to be achieved.


4.
Dr Mercado's practice was a bulk billing practice.  In a busy bulk billing practice it needed to be recognised that errors in billing could result from a number of factors including clerical errors of recording at the Health Insurance Commission.


5.
Fully disqualifying Dr Mercado from access to Medicare for 4 months was tantamount to depriving him of the capacity to earn an income for that period.  This was "a most severe penalty" that would have "the most devastating consequences" for Dr Mercado and his family.  Disqualification in respect of items not the subject of adverse findings was "gratuitous punishment" and could not be for "the lawful purpose of protection of the public and the Medicare scheme".  If it were thought necessary to impose "some form of disqualification" that disqualification should be partial and limited to those item numbers in respect of which adverse findings were made.  We shall discuss this matter later on but we mention at this point that there could be serious practical difficulties about such a course.


6.
The determining officer erred in not taking into account evidence of changes to Dr Mercado's practice.  Essentially these are:


(a)
The close of the practice in Melbourne,.


(b)
The relocation of his practice to Tasmania and to Woodend in Victoria.


(c)
The further relocation of this practice to Dodges Ferry in Tasmania.  Dodges Ferry is a small town about 40 km from Hobart.  In between is the larger centre of Sorell which is about 15km from Dodges Ferry and 25km east of Hobart.  Sorell has a number of doctors; Dodges Ferry has only one – Dr Mercado.  It is said that he is filling a public need.  His presence avoids the need for patients – many retired and some without motor cars – to go either to Hobart or to Sorell for medical attention.  Disqualifying Dr Mercado from practice for 4 months would be likely to cause significant public inconvenience in the Dodges Ferry area.  There is a substantial amount of material amongst the papers about Dodges Ferry, its restrictions for those without their own transport, those who are disabled, aged, chronically ill or otherwise disadvantaged and the benefit that the presence of a medical practice in such an area brings to the community.  Some of this material is probably not appropriate for us to consider because of the decision in Lusink.  After we reserved our decision both parties lodged further submissions about this matter.  Whilst we are grateful for these, we do not consider the detail of them.  That is because we would not be greatly assisted by further detail than is disclosed in the earlier part of this paragraph.  We have stated the essence of this matter.  The determining officer took this into account.  However she did not give it great weight principally because at the time she dealt with the matter Dr Mercado's Dodges Ferry practice was only in the early months of its existence.  It is true that he has offered an undertaking to us not to close the practice for a significant period.  But there are questions (not discussed in argument) whether we have power to accept such an undertaking or to foist it on the Minister or the Health Insurance Commission.  It is not clear to us how such an undertaking could be enforced or what sanction would apply if it were not observed.  The fact that Dr Mercado has established the Dodges Ferry practice is a relevant matter which must be weighed when we reach our conclusion.  But it is not a decisive or conclusive factor.


7.
Dr Mercado relies strongly on the length of time which has elapsed since the investigation into this matter began in 1997.  The course of the investigation is conveniently set out in the respondent's submissions.  We propose to refer briefly to the chronology which they contain.  Our account of the various matters stated in the chronology is abbreviated.  Reference is made only to the essence of the various events.  The chronology is as follows:

1 July 1997:  Dr Mercado was counselled by Dr Hegarty of the Health Insurance Commission.  This is the beginning of the case against Dr Mercado.  Counsel for the determining officer relied strongly on the fact of the consultation and certain promises given by Dr Mercado that he would improve his record keeping, promises which counsel say were not kept.

1 July 1997 – 30 June 1998:  This is said to be "the relevant referral period".  We assume this to be the period when the Commission carried out investigations.

10 June 1999:  The Commission referred Dr Mercado's case to the Director of Professional Services Review.  It is to be observed that there is approximately 1 year during which nothing appears to have been done. There is no statement of what occurred between 30 June 1998 and 15 June 1999.


15 June 1999:  Dr Mercado made a submissions to the Director.

20 October 1999:  The Director established a Professional Services Review Committee.


11 November 1999:  The Committee met and decided to hold a hearing.

25 November 1999:  The Committee issued notices to produce documents.


21 December 1999:  The Committee issued a notice of hearing.


21 January 2000;  First Committee hearing day.


18 February 2000:  Second Committee hearing day


17 March 2000:  Third Committee hearing day

17 March 2000 – 15 December 2000:  Application by Dr Mercado to Federal Court for judicial review of certain matters arising out of the Committee's hearing including appeal to Full Federal Court.


4 September 2001:  Fourth Committee hearing day.

27 September 2001 – 1 October 2001:  Written submissions by Dr Mercado's solicitor to Committee and Committee's response.


24 September 2002:  Committee's draft report

9 October 2002 and 15 November 2002:  Dr Mercado's solicitor lodged final submissions.  She had sought and been granted an extension of time in which to make the submissions.


31 December 2002:  The Committee finalised its report.


7 January 2003:  The Committee sent its report to the determining officer.

3 May 2003:  A draft determination was sent by the determining officer to Dr Mercado for comment.

2 June and 2 July 2003:  Submissions were made by Dr Mercado's solicitor to the determining Officer concerning the draft determination.


25 August 2003:  The determining officer made a final determination.

7 September 2003:  Dr Mercado's solicitor requested the Minister for a review of the determination by this Tribunal.

10 December 2003:  The Tribunal held a directions hearing.  It assented to an application by Dr Mercado's solicitor that the hearing not be fixed before March.


23 March 2004:  Hearing of application by Tribunal.

March – May 2004:  further material and submissions lodged by parties.  Some of the material provided was provided at the request of the Tribunal.


8.
It is appropriate at this point to make some comments about the significance, if any, of what, objectively speaking, is a very long delay, should have for the determination of this case.  Dr Mercado relies very strongly on the fact that this case originated in July 1997 and is still unfinished in May 2004, a period of almost 7 years.  The first of these years appears to have been occupied with investigation and may be omitted but the chronology is silent in respect of the next year from June 1998 to June 1999.  In 1999 4 months elapsed – June to October – before the Director established a review committee.  Three elapsed before the first day of hearing on 21 January 2000.

There was no continuity of the hearing. The second and third hearing days took place on 18 February and 17 March 2000.  Then there was a long break of over 9 months whilst Dr Mercado made an application to the Federal Court for judicial review.  But it was not until 4th September 2001 that the fourth hearing day was held.  And then a further year elapsed before the Committee issued its draft report on 24 September 2002.  Eventually the Committee's final report reached the determining officer on 7 January 2003.  She made her final report on 25 August 2003 after considering submissions made by Dr Mercado in respect of a draft determination issued by the determining officer.


9.
To say that the pace at which this matter has progressed has been leisurely is an understatement but the fact that the matter has taken so long is not due to the fault or neglect of any one party.  The system itself contains so many steps that delay is a likely consequence of its running its course.  It is a pity that the Committee could not have set aside consecutive days for the hearing before it or delivered its decision more expeditiously but we do not detect any enthusiasm on the part of Dr Mercado for a speedier hearing.  We think it is a fair conclusion that the process itself and the attitude of the parties has led to delay.  For that reason we do not feel able to view the submission based on delay as seriously as might a court dealing with a criminal matter.  But even then it is the accused who makes complaints of delay on the part of the Crown.  If complaint is not made, the Court will not usually interfere and the matter will run its course.  If, as counsel for Dr Mercado has submitted, the criminal parallel should be drawn, then we were not referred to any material showing that Dr Mercado had ever complained about the length of time the process was taking or made an application for expedition.  For these reasons, although we consider the delay quite unfortunate and undesirable, we are not disposed to give the submission based on delay the weight it might otherwise have had.  And we bear in mind that the system in place at the relevant time permitted a situation to arise in which medical practitioners who had been guilty of inappropriate practice could continue to practise for many years, perhaps in some cases continuing to transgress and in others to re-establish themselves in accordance with proper practice and the requirements of the legislation.  We shall say more about delay later on.


10.
Counsel for Dr Mercado said that "full disqualification" for a period of 4 months was harsh, unreasonable, excessive, contrary to the public good and was punitive rather than protective".  It was said that the disqualification was not necessary for the protection of the community and would have a punitive effect on "both Dr Mercado's practice and reputation as well as on his patients".  That submission in our view is at the heart of the case and we shall discuss it when we come to reach our conclusion.  The only remark we would make at this point is that the earlier part of the submission appears to reflect a misunderstanding of what is involved in the statement that the various courses open to the determining officer are intended to be protective rather than punitive.  Each case will depend on its own facts and circumstances but the important thing which Evatt's case (earlier referred to) shows is that it is the public that must be protected and this may in some cases require a harsher measure than would be required if the only consideration were punishment.


11.
The determining officer, gave insufficient weight to Dr Mercado's need to apply to the Federal Court to ensure that the committee correctly conducted the review.  Whilst Dr Mercado was partially successful in that application and in that sense it may have been a necessary step for him to take, we are unable to see that the application has any real relevance for the outcome of this matter.  True it played its part in the lengthy delay in its resolution.  As we have said, the period of delay is we think, a relevant factor.  We shall endeavour to place appropriate weight on it when we draw our conclusions.  In relation to the application to the Federal Court we should mention another aspect of it also relied on by counsel for Dr Mercado.  This was the effect on Dr Mercado of hurt and anxiety he was said to have suffered as a consequence of having to make it.  We understand that he may have felt such an effect but we cannot regard this matter as more than of borderline relevance in the determination of this matter.


12.
There are a number of other submissions which we do not recount but which we have taken generally into account.  As necessary we shall refer to them when reaching our conclusion.

As mentioned we do not propose to set out the detail of the respondent's submissions.  To a degree we have dealt with some of them in the comments we have made about some of Dr Mercado's submissions.  One of the matters that is strongly relied upon by the respondent is the apparent failure of Dr Mercado to take notice of the counselling he received in 1997 from Dr Hegarty of the Health Insurance Commission.  This is because Dr Mercado's workload increased between counselling and referral to the Review Committee.  True the workload reduced after this but the Commission may be forgiven for thinking that Dr Hegarty's counselling had led to nothing.  Hence the reference to the Review Committee.


We can now come to the critical question of whether we think that a period of disqualification was warranted and if so, whether 4 months is too long and also whether any period of disqualification should have been partial rather than total.  These questions all called for exercises of judgment by the determining officer.  Similarly they call for exercises of judgment by us.  These exercises of judgment must be based on the essential facts of the matter.  In the course of his submissions counsel for Dr Mercado contended that the determining officer had failed to give reasons why she had decided that a period of 4 months' disqualification was appropriate.  We reject that submission.  Courts and tribunals are called on to make value judgments in all sorts of situations.  Courts called upon to sentence convicted criminals or to assess damages in personal injury cases are called on to make an estimation of what the facts of particular cases require.  They reach findings of fact in relation to the significant aspects of the case in hand, weigh up the totality of what is involved, consider the applicable law and reach a conclusion.  That is the final step.  It is unlikely that any court will be able to say precisely why the sentence is x or the damages y.  The conclusion is a value judgment reached on the basis of the court's findings, the whole of the circumstances of the case and its own experience.  That is the way the determining officer here approached the matter.  She made no error in her method of approach.  Our own approach will be similar to hers.


The first matter we consider is the seriousness of the misconduct alleged.  The gravamen of it is the failure to keep proper records.  That was the inappropriate practice of which Dr Mercado was guilty.  So far as the evidence discloses – and this point has been emphasised earlier – the misconduct was limited to 6 per cent of Dr Mercado's practice.  No finding can be made in relation to standard consultations which comprised the bulk of the practice.  This is because there does not appear to have been any investigation relating to those consultations; the investigation was restricted to 3 types of consultation namely, long consultations, prolonged consultations and services involving acupuncture.  Counsel for Dr Mercado understandably relied very strongly on this matter.  But it has to be said that in many cases of professional misconduct the evidence may only relate to a fraction of the overall work that has been done in a particular practice.  It is the degree of heinousness that is involved in what is relied on and found which has to be considered.  The fact that a substantial portion of a practice is carried on regularly, whilst relevant for the court or tribunal to consider, will not usually avoid disciplinary action although it may be a relevant matter in determining the length of a period of disqualification or suspension.


In our judgment the inappropriate practice here warrants a period of disqualification.  That seems to us to be the only way of bringing home to Dr Mercado and to others who may engage in similar conduct the seriousness of the acts and omissions which are involved in other words the overall conduct which is in question.  For most professions proper record keeping is essential.  We are not here speaking of financial record keeping or records that may be required for revenue or other regulatory purposes.  We are speaking of the medical records which a doctor is required to keep in order to ensure that there are proper medical records relating to patients.  We would have thought that this would have been especially so in the case of long and prolonged consultations.  It seems unlikely that such consultations would very often occur without the need for a follow-up examination which would require the doctor himself to have a proper record of what has gone before.  It may be thought that this would have been especially necessary in "a busy bulk-billing practice", to use the words of one of Dr Mercado's submissions.  In such a practice proper record keeping would be all the more important because it is unlikely that a doctor's recollection would be at all adequate if he or she were seeing a very large volume of patients.

In reaching our conclusion that a period of disqualification is warranted we have taken two matters very much into account.  The first of these is the element of public interest which may be adversely affected by the temporary closure of the Dodges Ferry Practice and the extent of the delay which has occurred in the prosecution of this case.  The delay is to be regretted.  We do not repeat the various matters earlier mentioned.  In all the circumstances we do not think that the delay which occurred should persuade us from giving effect to the conclusion we have reached.  In relation to the temporary closure of the Dodges Ferry practice we bear in mind the comparative shortness of the period during which the practice has been in existence, the fact that Dr Mercado may change his mind about continuing and the proximity of Sorell to Dodges Ferry.  There are a number of doctors in Sorell and it is to these that the community of Dodges Ferry presumably resorted before Dr Mercado arrived on the scene.  There is a further matter which needs to be mentioned.  It is important for people to have access to adequate medical treatment.  But it is not much good if there is access to treatment which, because of the failure of a doctor to keep proper records, cannot really be regarded as adequate and is thus incompetent.

Two further matters to be mentioned are that the consequence of the determining officer's decision coming into effect will be that Dr Mercado will be reprimanded and also counselled.  We have given thought to whether that is sufficient. In this regard there is material before us which establishes that these procedures are not mere formalities.  They are by no means perfunctory exercises but we do not think that leaving matters there would be enough.  In this connection we should also mention Dr Mercado's obligation to repay over $15,000 to the Commonwealth for overpayments of benefits.  That of course is not to be regarded as some form of punishment.  The money has been owing for over 5 years.  We asked why it had not been paid, there being no contest about the fact that it was owing.  We where told that there was no provision in the legislation enabling the money to be paid until the determination takes effect.   This will not be until our decision takes effect.  This was said by counsel for Dr Mercado without demur from counsel for the respondent.  Yet we wonder why Dr Mercado has for so long neglected to pay a debt which he admits is owing.  However, that is by the way.

The final question is whether the period of disqualification should be reduced or be limited to the provision of specified services, namely long and prolonged consultations and services relating to acupuncture (see s.106U (I) (g) (i)).  Limiting the disqualification to long and prolonged consultations is in our view a quite impractical course to adopt.  There would be cases where a doctor might embark on a consultation which was not expected to be long or prolonged.  Yet it might become necessary to have a long consultation.  The doctor could not break off the consultation halfway through without endangering the patient's health.  Yet if he did not he would be carrying on practice unlawfully.  It may be possible for him to treat the consultation as standard rather than long.  But if that were to be so, the impact of the disqualification, although not nullified, would be greatly reduced.  Also one could limit the disqualification to cases involving acupuncture but that would not seem to be an appropriate marking of the gravity of the breach which is involved.

Is it then appropriate to reduce the period of disqualification?  We think not.  The period does not seem to us to be other than appropriate to mark the misconduct which is in question.  It is not crushing and "it is not gratuitous punishment" as counsel contended.  It is not in comparative terms very long.  It may have some adverse effects on Dr Mercado's practice but we would not think that these would be long lasting.  The public interest is unlikely to suffer and for the reasons earlier given may be better protected.

For all these reasons we have decided that the determination made by the determining officer should be affirmed.  That is the decision which we make.

Counsel for the applicant:
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