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DECISION

The Determination made herein by the respondent and dated 16 June 2004 is set aside

and in lieu thereof a Determination is made directing that:

(1)
in accordance with paragraph 106U(1)(a) of the Act, the applicant be reprimanded by the Director, Professional Services Review or the Director’s nominee;

(2)
in accordance with paragraph 106U(1)(b) of the Act, the applicant be counselled by the Director, Professional Services Review or the Director’s Nominee;

(3)
in accordance with paragraph 106U(1)(c) of the Act, the applicant repay to the Commonwealth Medicare benefits in the amount of $138,594.15, being an amount equivalent to part of the Medicare benefits paid in respect of 12,657 services rendered by the applicant during the referral period under item 23 in the General Medical Services Table and that any Medicare benefit that would otherwise be payable for those services cease to be payable;

(4)
in accordance with subparagraph 106U(1)(g)(i) of the Act, the applicant be disqualified for a period of two years from the time when this determination takes effect in respect of the provision of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table; and

(5)
in accordance with paragraph 106U(1)(h) of the Act, the applicant be fully disqualified for a period of one year from the time when this determination takes effect.
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REASONS FOR DECISION

THE TRIBUNAL:

Nature of the Proceeding

The matter before the Tribunal is the review, upon the request of Dr Peter Thomas Tisdall (“the applicant”), of the final determination relating to the applicant made by Judy Blazow (“the respondent”) and dated 16 June 2004.  The matter arises under provisions of the Health Insurance Act 1973 (Cth) (“the 1973 Act”), the Health Insurance Amendment Act (No. l) 1997 (Cth) (“the 1997 Act”) and the Health Insurance Amendment (Professional Services Review) Act 1999 (Cth) (“the 1999 Act”) to which reference will be made later in these reasons.  At the outset, however, it is to be noted that, although Part VA of the 1973 Act pursuant to which this Tribunal was established and its proceedings regulated was repealed by item 63 of  Schedule 1 to the 1999 Act (a provision which commenced on 1 August 1999), item 65 of that Schedule (which also commenced on that date) provides, inter alia, that the repeal does not apply in respect of a matter that, before the commencement of the Schedule, was referred under section 86 of the 1973 Act by the Health Insurance Commission established under the Health Insurance Commission Act 1973 (Cth) to the Director of Professional Services Review appointed under section 83 of the 1973 Act and that the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act continues to apply in respect of any such matter.  Both the applicant and the respondent accepted that the matter presently before the Tribunal is such a matter.

The Applicant

2.
The following statement concerning the applicant’s training and qualifications is taken from the report of the Professional Services Review Committee:

”Dr Tisdall graduated from Melbourne University with an MBBS in 1963.  He worked as a Resident Medical Officer (RMO) in Hobart for one year and at the Royal Children’s Hospital, Melbourne for one year.  Dr Tisdall was in solo practice for 10 years, then in a group practice for 15 years with 4 other practitioners.  In 1991, Dr Tisdall returned to solo practice.”

3. 
The applicant is, and was at the relevant time, a vocationally registered medical practitioner.

The Referral

4.
On 2 September 1997, Dr A.J. Parker, who described himself as Manager, Professional Services Branch and the delegate of the Health Insurance Commission (“the Commission”), signed a document referring to the Director of Professional Services Review  “the conduct of Dr Peter Thomas Tisdall in relation to whether he has engaged in inappropriate practice in connection with the rendering and initiation of services, as defined by the Act pursuant to subsection 86(1) of the Act”.  The reference to “the Act” is a reference to the 1973 Act.

5.
The document identified the referred services (see subsection 87(1) of the 1973 Act) as “all services rendered and initiated by Dr Tisdall from his practice location in the State of Victoria during the period of 1 January 1996 to 31 December 1996 inclusive”.  The practice location was shown as Rodney Chambers, 178/D Allan Street,  Kyabram, Victoria.

6.
A summary of the Commission’s concerns was set out in paragraph C of the document in the following terms:

“The Health Insurance Commission is concerned that the high total volume of services, services per patient and prescribing may be inappropriate, contain insufficient clinical input, or may not be reasonably medically necessary for the care of his patients.

The nature of this concern regards the professional quality of the services provided.  The professional quality of a rendered service may also be reflected in the pattern of initiated services, such as pathology or diagnostic imaging ordering, and specialist referrals.  The Health Insurance Commission’s concerns, therefore, also extend, in this case, to initiated services.

Health Insurance Commission concerns include:

1.  High Volume of Rendered Services:

In the referral period 1 January 1996 to 31 December 1996, Dr Tisdall provided 27,686 services of which 1,531 were Level A consultations (item 3), 22,602 were Level B consultations (item 23), 12 were Level C consultations (item 36) and 232 were Level B hospital consultations (item 33).  Dr Tisdall’s services are above the 99th percentile of all active vocationally registered general practitioners in Australia (16,042 services).  During this period Dr Tisdall provided between 61 and 80  services per day on 42 occasions, between 81 and 100 services per day on 116 occasions, between 101 and 120 on 81 occasions and between 120 and 140 on 11 occasions in his apparent average surgery working day.  Time calculations based on the Entry Standards of the Royal Australian College of General Practitioners (RACGP) suggest that Dr Tisdall would have needed to spend between 10.2 and 23.3 hours of direct patient contact per surgery working day to provide quality care at a standard acceptable to the RACGP.  The Health Insurance Commission believes that the appropriate level of clinical input may not be able to be maintained at this servicing rate on a regular and continuing basis.

2.  High Average Number of Services Per Patient:

During the referral period Dr Tisdall provided 27,686 services to 4,359 patients.  Dr Tisdall provided an average of 6.35 services per patient, which was more than the average services per patient provided by 97% of all active vocationally registered general practitioners in Australia.  The Health Insurance Commission believes that some of the services rendered or initiated by Dr Tisdall may not be reasonably medically necessary for the care of his patients.

         3.  High Level of Prescribing:

During the referral period Dr Tisdall, with a total patient base of 4,359 patients, prescribed a total of 35,065 items under the Pharmaceutical Benefits Scheme, at a cost of $470,560.09.  Dr Tisdall  prescribed codeine linctus (item 07530H) 953 times at a cost of $6,756.80 and codeine phosphate with paracetamol (item 0215Y) 1,560 times at a cost of $11,238.45 placing him substantially above the 99th percentile (237 and 719 respectively) when compared with all medical practitioners in Australia.  Dr Tisdall prescribed diazepam (item 03162K) 701 times at a cost of $3,156.01 and prednisolone (item 01917X) 1,614 times at a cost of $6,603.65.  Both items are substantially above the 99th percentile (350 and 113 respectively) when compared with all medical practitioners in Australia.  The Health Insurance Commission believes the rate of prescribing of items, in particular codeine linctus, codeine phosphate with paracetamol, diazepam and prednisolone by Dr Tisdall may be inappropriately high.

For these reasons, the Health Insurance Commission has formed the view that Dr Tisdall’s conduct in connection with the rendering and initiation of Medicare services may constitute inappropriate practice.”

The cost in Medicare benefits for the services rendered by the applicant during the referral period was $625,302.85.

7.
The document then set out further material relating to the applicant and his practice under the following headings:

· Background of Dr Tisdall 

· Health Insurance Commission Assessment

· Details of Health Insurance Commission Concerns

· Other Details of Dr Tisdall’s Practice

· Chronological Record of this Referral.


8.
Annexed to the referral document was a summary of the referred material together with 4 attachments and 7 reports.  The attachments were described as:

· Past counselling report

· Census data

· Explanation of Artificial Neural Network

· Journal Articles and Extracts.

The 7 reports were described as:

· Daily item report – PIRD

· Monthly item report – PIRT

· Top 40 multiple servicing report

· Pharmaceutical benefits report

· Prescriber item report showing items on and above 99th percentile

· Pathology, diagnostic imaging and specialist referral report and graphs

· Summary of estimated time report.

9.
The applicant was given a copy of the referral document and its annexures and given an opportunity to make written submissions to the Director of Professional Services Review within 14 days stating why the Director should dismiss the referral without setting up a Committee (see subsection 88(2) of the 1973 Act).  The applicant availed himself of this opportunity and furnished a submission dated 9 September 1997 to the Director of Professional Services Review.

Professional Services Review Committee

10.
On 12 February 1999, the Director of Professional Services Review, Dr A.J. Holmes, signed an instrument under sections 93 and 95 of the 1973 Act setting up Professional Services Review Committee No 106 (“the Committee”) to consider whether the applicant had engaged in inappropriate practice.

11.
The Committee comprised a Chairperson and two members.  The Chairperson was described in the instrument setting up the Committee as a Deputy Director within the meaning of Part VAA of the 1973 Act and a medical practitioner.  Each of the two members was described as a general practitioner.

Preliminary Consideration by the Committee

12.
In its preliminary consideration of the referral the Committee determined that it was necessary to hold a hearing into the matter (see subsection 101(2) of the 1973 Act).  The Committee further determined that it would proceed by way of a suitable statistical sampling methodology and for this purpose it adopted the sampling methodology set out in the attachment to a letter dated 24 March 1999 sent to the Director of Professional Services Review by Professor D. Nicholls of the Department of Statistics and Econometrics within the Faculty of Economics and Commerce of the Australian National University.  The letter contained the following paragraphs:

“The approach should be applied in ‘straightforward’ cases, that is in cases where there is perceived inappropriate practice in the case of individual classes of services.  Even then, care must be taken to ensure basic statistical principles are adhered to, for example, the samples are chosen in a random manner and, if two or more types of service are of concern, the samples chosen must be independent of each other.

The approach adopted in these directions has been designed to be simple and easily understood.  By taking this approach it is then a straightforward matter, having determined the amount of inappropriate practice, to quantify the amount of reimbursement due as a result of this inappropriate practice.”

13.
Professor Nicholls set out the sampling methodology in the following terms:

“PROFESSIONAL SERVICES REVIEW SCHEME – DIRECTIONS AS TO SAMPLING

1.1
If a referral relates to one or more specified classes of services that may be of concern, the Commission of its own initiative or at the request of the DPSR or a PSRC, may supply a random sample (the ‘preliminary random sample’) drawn from each of the classes included in the referral.

1.2
For a class of services specified in the referral, the formula for calculating the appropriate sample size (n) of the preliminary random sample is:


n = N/{1+0.01(N-1)}

where N = Class size.  When n is calculated, if it is not a whole number it is to be rounded up to the next whole number.

1.3
The size of the preliminary random sample (n) is the size necessary to predict with 95% confidence that the percentage of inappropriate practice derived from the sample will be within +10% of the actual percentage in the total class of services of interest, at a hypothesized incidence of inappropriate practice of 50% (the incidence requiring the largest sample).

1.4
If the Committee proposes to make a finding based on statistical sampling, the Committee should examine a sample of approximately 30 services (the ‘exploratory sample’) from the preliminary random sample and determine whether or not each of these services constitutes inappropriate practice.  The Committee must then calculate the percentage of services in the exploratory sample that constitute inappropriate practice and, if required, round down this percentage to the nearest whole number to give the ‘rounded percentage’ (p).

1.5
In cases where a selected service cannot be successfully matched with the records of the person under review, that service should be excluded from the analysis.  The percentage in clause 1.4 should then be based on the sample size minus the number of mismatches.  At the very minimum the sample size must be no less than 25.  The Committee has the option of selecting and examining further services to make up for any actual or possible mismatches, without any compulsion to examine 30 services.

1.6
If the percentage worked out in the way set out in clause 1.4 is less than 20%, no further statistical inferences are to be made concerning the referral.

1.7
If the rounded percentage is 20% or greater, the Committee must examine further cases from the preliminary random sample until it has examined a random sample of size m (the ‘final random sample’) where



m =  A/B


with
A =  N{4d(1-d)+0.01}



B =  {4d(1-d)+0.01N}


And
d =   0.01p



N =  Class size



p = Percentage of services that represent inappropriate practice rounded down to the nearest whole number if necessary).
1.8
If the size of the final random sample m is less than or equal to the size of the exploratory sample (say 30), then the size of the final random sample is taken as the size of the exploratory sample (ie m = (say) 30).

1.9
The Committee must determine whether each individual service included in the final random sample constitutes inappropriate practice, and work out the percentage of services in that sample (rounded down to the nearest whole number if necessary) that constitutes inappropriate practice.

1.10
The percentage worked out in the way described in clause 1.8 [sic] must then be reduced by 10 percentage points.  The resulting percentage must be taken to be the percentage of services (of the same kind as the class of services being considered and which are included in the referral) that constitute inappropriate practice.

1.11
If there were a number of mismatches which resulted in the final sample size being reduced, the percentage of inappropriate practice would be determined from this reduced sample.  The 10% reduction referred to in clause 1.10 would be replaced by  
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where  C  =
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   D =
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and       s  =   size of the reduced final sample
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   N =
   Class size



   q  =
   Percentage of services based on the size of the





   reduced final sample that represents inappropriate




   practice (rounded down to the nearest whole number




   if necessary).

1.12
While clause 1.1 – 1.11 refer to classes of services either initiated or rendered (which may include individual item and/or multiple item episodes), the sampling procedure is not limited to classes of services.  For example, the procedure may be applied equally as well to classes of patients.

Notes:

[1.
Call the percentage determined in clause 1.9 ‘x’.  To a confidence level of 95%, the percentage of services in the sample that constitutes inappropriate practice is within the interval (x + 10)%.  For the purposes of the Committee’s findings, the lower limit of that interval is to be taken, that is (x – 10)%.

2.
The use of the process is demonstrated in the example which follows.  This is intended to be an illustration only and assumes the referral involves 500 services of the same item number and there were no mismatches in the exploratory sample.

Applying the formula in clause 1.2 the preliminary sample size is n=84.  The Committee will consider the first 30 services (the exploratory sample) and make a finding as to what number, if any, of those services were inappropriate.

If the Committee decides that less than 20% (ie less than 6 of the 30) were inappropriate, no conclusion can be drawn as the result will not be statistically valid.

If the Committee decides that 6 or more of the services were inappropriate, say 10 or 33.3%, this percentage is rounded down to the nearest whole number, that is, 33%.  From the formula in clause 1.7 with N = 500 and p = 33, the final sample size m = 76.

Given a sample of 30 has already been considered, the next 46 services should be selected from the remaining 54 services in the preliminary random sample of 84 services (ie {84 – 30} = 54) to make up the final random sample and if it finds that 25 of the 76 services, ie 32% were inappropriate the Committee can conclude that 22% (=32% - 10%) or 110 of the 500 services were inappropriate.]”

14.
The Committee decided to examine the applicant’s conduct in connection with the rendering by him during the referral period of surgery consultations charged under Level B (item 23) in the General Medical Services Table.  The Daily Item Report (PIRD), being one of the reports annexed to the referral document, shows that the number of services rendered by the applicant during the referral period in respect of item 23 was 22,602.  That figure is the “Class size” referred to in Professor Nicholl’s methodology.

15.
At the material time, items 3-51 in the General Medical Services Table related specifically to attendances by vocationally registered general practitioners.  A Level B (item 23) consultation was a professional attendance by a general practitioner at consulting rooms involving taking a selective history, examination of the patient with implementation of a management plan in relation to one or more problems, or a professional attendance of less than 20 minutes duration involving components of a service to which certain other items applied.

16.
The Committee, by the application of the formula set out in paragraph 1.2 of Professor Nicholl’s sampling methodology in relation to the “Class size” of 22,602 services rendered under Level B (item 23), determined that the appropriate size of the preliminary random sample in respect of those services was 100 services.

17.
The Committee made arrangements with the Health Insurance Commission to be supplied with a list of 100 randomly selected services rendered by the applicant under Level B (item 23) during the referral period.  The entries on the list gave the name, address and date of birth of the patient and the date of the service.  The list was supplied in two formats – one in which the entries were sorted in the order in which the services had been randomly selected, the other in which the entries were sorted in alphabetical order by reference to the patients’ names.  The name of some patients appeared more than once on the list.

Hearing by the Committee

18.
Pursuant to section 102 of the 1973 Act, the Committee, by a document dated 31 March 1999, gave the applicant notice of a hearing to be held on 5 May 1999.  The notice stated that, if necessary, the hearing would be continued on a later date.  The document required the applicant to appear on 5 May 1999 and on any further date determined by the Committee, to give evidence to the Committee and to produce to the Secretary to the Committee by 5 pm on 13 April 1999 the documents referred to in Schedule 1 to the notice.

19.
The documents which the applicant was required to produce were described as:

“All complete and original documents relating to the rendering of services by Dr Tisdall for the patients identified on the attached list.

All practice appointment books, day books, diaries and attendance registers for Dr Tisdall  during the Referral Period.

A Curriculum Vitae for Dr Tisdall .”

A notation appearing on Schedule 1 stated:

“The words ‘All complete and original documents’ mean all original documents which relate to your treatment of the patients listed and include clinical records, progress notes, specialist referral letters, specialist reports and pathology and diagnostic imaging results.”

20.
The attached list was identical to the list referred to in paragraph 17 above.  The list in both formats was supplied.

21.
Schedule 2 to the Notice of Hearing gave the following particulars of the matter to which the hearing was to relate:

“This hearing concerns your conduct in relation to services rendered by you during the Referral Period, from your practice location in the State of Victoria.  The issue to be determined is whether you have engaged in inappropriate practice in connection with the rendering of some or all of those services.

Particulars of the Committee’s concerns as at the date of this notice are:

·   whether you were able to provide an appropriate level of clinical input into the services rendered during the Referral Period, with particular reference to your rendering of the services covered by Medicare Benefits Schedule item 23; and

·   whether the services that you rendered during the Referral Period were clinically relevant, that is, necessary for the appropriate treatment of the patients to whom they were rendered.

Further concerns may emerge during the hearing.  You will be made aware of any other concerns that arise and will be given adequate opportunity to address them.”

22.
The Notice of Hearing dated 31 March 1999 was forwarded to the applicant under cover of a letter of the same date from the Secretary to the Committee.  The letter provided the applicant with an outline of the proceedings before the Committee.  By a further letter dated 14 April 1999, the Secretary to the Committee informed the applicant that “the Committee will wish to discuss at least the first 30 patients who appear on the random report that was attached to the Notice of Hearing”.

23.
The hearing by the Committee commenced on 5 May 1999 and continued on 21 July 1999, 16 August 1999 and 28 March 2001.   The applicant attended the hearing on each of the dates mentioned and on each occasion was accompanied by his legal adviser.

24.
At the commencement of the hearing on 5 May 1999 the Chairperson explained the procedure the Committee proposed to follow.  The exhibits tendered to the Committee on that day included a copy of the letter dated 24 March 1999 from Professor Nicholls to the Director of Professional Services Review to which was attached Professor Nicholls’ sampling methodology (see paragraphs 12 and 13 above), a copy of the letter dated 24 March 1999 from the Secretary to the Committee to the Health Insurance Commission requesting that the Committee be supplied with the list referred to in paragraph 17 above and a copy of the response dated 30 March 1999 from the Health Insurance Commission.  The Chairperson informed the applicant that, in accordance with Professor Nicholls’ sampling methodology, the Committee would commence to examine the exploratory sample of 30 Level B (item 23) services, being the first 30 services appearing on the list referred to in paragraph 17 above in which the entries were sorted in the order in which the services had been randomly selected.  This the Committee proceeded to do.  The hearing was adjourned after the Committee had examined the applicant in relation to 27 of those services.

25.
At the adjourned hearing on 21 July 1999 the Committee continued its examination of the applicant in relation to the exploratory sample of 30 Level B (item 23) services.  This included receiving further material from the applicant in relation to a number of the services examined on the first hearing day.  The Committee then informed the applicant that it was of opinion that 23 of the 30 services examined involved inappropriate practice and that, in accordance with Professor Nicholls’ sampling methodology, it proposed to examine the applicant in relation to a further 44 services, being the 44 services identified in the list referred to in paragraph 17 above subsequent to the identification of the services included in the exploratory sample of 30 services already examined.  The examination of the applicant in relation to those 44 services commenced at the hearing on 21 July 1999 and concluded at the further adjourned hearing on 16 August 1999.

26.
On 14 September 1999 the Chairperson of the Committee addressed a letter to the applicant which included the following paragraphs identifying the Committee’s then concerns:

“At the conclusion of the hearing, after examining your records and discussing the relevant portions of the service (specifically the history, the physical examination and the formulation of a management plan), the Committee still had concerns that your clinical input was deficient in either a qualitative or quantitative way.  The Committee was concerned that the care provided appeared to be episodic and that examinations, if performed, were cursory and the findings were not recorded.

The Committee had concerns about your clinical competence, particularly in the areas of cardiology, ophthalmology, psychiatry and the management of back pain.  It was concerned about your excessive use of broad-spectrum antibiotics and your lack of knowledge of common conditions such as respiratory infections and asthma.

At the conclusion of the third sitting day of the hearing, the Committee had the same concerns.  These are summarised as follows:

· In relation to the item 23 services, that you did not always provide an adequate level of clinical input to justify the claiming of this item, particularly in relation to taking an adequate history, carrying out an appropriate examination and formulating an appropriate treatment plan,

· that your records were seriously deficient in important, often critical, information, particularly clinical findings, and

· that your management of specific problems was clinically inadequate.  In particular, the Committee was concerned about your use of drugs especially broad-spectrum antibiotics and your management of certain clinical conditions.”

The applicant was invited to address the Committee’s concerns.

27.
By letter dated 27 September 1999 the applicant’s then solicitor responded to the letter referred to in the last preceding paragraph setting out further submissions on the applicant’s behalf concerning a number of services that had been examined during the Committee hearings.

28.
The Committee prepared a draft report setting out its findings on each of the 73 services examined.  The applicant was provided with a copy of the draft report on 4 October 2000.  The draft report is not included in the documentary material before the Tribunal.

29.
The events which led to the Committee conducting a further hearing on 28 March 2001 are summarised in the judgment of the Federal Court of Australia (Tamberlin J) in Tisdall v Health Insurance Commission, [2002] FCA 97.  After referring to the receipt by the applicant on 4 October 2000 of a copy of the Committee’s draft report, the judgment proceeds:

“38.  A short period thereafter, the applicant’s solicitors requested that the Committee should grant an extension of time until 30 November 2000 to provide submissions on his behalf in response to the Draft Report.  This was granted.  On 2 November 2000 an application was filed by the applicant for judicial review with a notice of motion for interlocutory relief.  On 13 November 2000, Weinberg J adjourned the motion to enable the applicant to exhaust his opportunities to persuade the Committee that it ought not make findings adverse to him before the application for an interlocutory injunction was pursued.  This was after the Committee had indicated to the Court that they would extend the period within which the applicant could make submissions to the Committee, by a further two months, to 31 January 2001.  On 21 November 2000 the Committee confirmed its agreement to the extension of time and agreed to reopen its hearing to allow the applicant to make further oral submissions and to lead evidence.

39.
On 25 January 2001 the applicant’s solicitors wrote to the Committee’s solicitors and requested an extension of a further two months to make written submissions.  The respondents’ solicitors replied that an extension was granted until 28 February 2001 to make further written submissions.  It was confirmed that the applicant would be given an opportunity to make supplementary submissions within 14 days from the further hearing day.  On 13 March 2001 the applicant’s solicitors sent to the respondents’ solicitors unsworn affidavits from a number of medical practitioners and requested an extension of time within which to provide submissions until 16 March 2001.  On the latter date the applicant delivered detailed written submissions to the Committee.

40.
In late March 2001, sixteen affidavits on behalf of the applicant were delivered to the Committee and a further one day hearing took place on 28 March 2001.  After this further oral hearing occurred, final written submissions on behalf of the applicant were delivered to the Committee.”

30.
With reference to the affidavits delivered to the Committee in late March 2001, it is to be noted that the material before the Tribunal includes 20 sworn affidavits as having been delivered at that time.  Of these, one affidavit is sworn by the applicant’s medical receptionist; one by an Optometrist; one by a general practitioner; one by a Consultant Physician and the remaining 16 by medical practitioners carrying on specialist practice in a variety of specialties.

31.
At the hearing on 28 March 2001, the applicant referred at some length to his submission dated 9 September 1997 to the Director of Professional Services Review setting out the reasons why the Director should dismiss the referral without setting up a Committee (see paragraph 9 above).  Following that, the applicant asked questions of Mrs Jennifer Lynne Mongan who had been employed as his medical receptionist for some 23 years.  Thereafter, the applicant made oral submissions to the Committee at some length in relation to a substantial number of the services that had been examined on the prior hearing days, referring to, and quoting extensively from, the statements made in a number of the affidavits referred to in the last preceding paragraph.

32.
By letter dated 11 April 2001, the applicant’s then solicitor forwarded to the Committee a lengthy document setting out the final submissions on behalf of the applicant.

The Committee’s Report
33.
Pursuant to section 106L of the 1973 Act, the Committee gave to the Determining Officer a written report dated 28 August 2001.  The report stated the Committee’s findings in the following terms:

“In accordance with section 106L of the Health Insurance Act 1973 (‘Act’), Professional Services Review Committee No 106 finds that the conduct of the practitioner under review, Dr Peter Thomas Tisdall of ‘Rodney Chambers’, 178 Allan Street, Kyabram, Victoria in connection with the rendering of services which were the subject of the referral from the Health Insurance Commission was, in the Committee’s opinion, unacceptable to the general body of general practitioners practising in general medical practice in Australia.

Details of the Committee’s findings in relation to each of the services examined are appended to this report at Appendix 1.

The Committee members are unanimous in these findings.”

34.
The Committee summarised the reasons for its findings as follows:

“The Committee finds that, with respect to 52 Medicare Benefit Schedule (‘MBS’) item 23 (Level B) services examined and reported in Appendix 1, Dr Tisdall  had failed to provide an appropriate level of clinical input.  In addition, the Committee found Dr Tisdall’s management of specific problems (eg Asthma) was clinically inadequate.  In particular, the Committee was concerned about his use of drugs, especially broad-spectrum antibiotics.  The Committee also found Dr Tisdall’s records to be seriously deficient in important, often critical, information, particularly clinical findings.

In the Committee’s opinion, Dr Tisdall’s conduct in connection with the rendering of these services during the Referral Period would be unacceptable to the general body of general medical practitioners.

The Committee finds that there was one service identified in the random sample that could not be successfully matched to Dr Tisdall’s medical records.  Accordingly, the sample size was reduced and, as a result of this reduction, the confidence interval was increased to 11%.

The Committee therefore concludes that Dr Tisdall has engaged in inappropriate practice as defined in section 82(1)(a) of the Health Insurance Act 1973.”

35.
The report commences with a reference to the review process, to the applicant’s personal and practice details and his patient services and to the evidence on which the Committee’s findings are based.  The report then records the Committee’s consideration of the applicant’s conduct, referring, inter alia, to the Committee’s election to examine, by a sampling methodology, Dr Tisdall’s conduct in connection with his rendering of 22,602 Medicare Benefits Schedule Level B (item 23) services.  As to the sampling methodology employed, the report states:

“38.  Initially, the Committee had used the sampling methodology devised by Professor Nicholls as the sampling provisions contained in the  legislation at the time had been repealed.  Subsequently, the Committee noted the saving provisions contained in the 1997 amendments to the Act requiring that referrals made prior to those amendments remained subject to the legislation prior to the amendments.  Accordingly, the Committee made its findings with regard to Subdivision C of Part VAA of the Act, particularly section 106H as it stood at the time of the Referral and made findings, in respect of each service, which are contained in Appendix 1 of this report.  In reaching its decisions, members also had regard to their combined knowledge and experience as well as Dr Tisdall’s oral evidence and submissions, his medical records, and the relevant item descriptor and associated explanatory notes contained in the Schedule of Medical Benefits as it was at the time of the Referral.”

36.
The report states that, in considering whether the applicant’s conduct in connection with the rendering of the services may have been unacceptable, the Committee considered in context: 

· the clinical content of each service examined; and

· the clinical necessity of those services in the context of the applicant’s overall management of his patients.

The Committee then proceeds to set out its concerns and findings as a result of its consideration of the material before it.  Those concerns and findings include the following:

· The applicant’s inability to provide the Committee with details of many of the services examined.

· The applicant based his evidence in part on an attempt to reconstruct the service using his notes and his recall of what had occurred.

· In many instances the applicant had no recall of the service actually provided and attempted to base his reconstruction of the service on what he stated was his “usual” practice.

· The applicant’s usual practice was not apparent from the medical records and the relevant evidence was limited to the applicant’s assertions.

· The applicant in many instances based his evidence upon a statement of what his practice ought to have been rather than what it was at the time the service was rendered.

· The Committee could give little weight to the applicant’s evidence of what he described as his usual practice at the time the service was provided.

· The applicant did not know how long many of the services would have taken and, in particular, could not say whether any service would have taken more or less than five minutes.

· Whilst acknowledging that the item descriptor for a Level B (item 23) service does not require the spending of any particular time with a patient, the Committee was concerned that the applicant appeared to believe that he could deliver the necessary clinical input of certain Level B (item 23) services in 5 minutes or less.

· In the Committee’s view it would be extremely unlikely that the taking of a selective history, examining the patient and implementing a management plan in relation to one or more problems (the elements of a Level B (item 23) service) could be accomplished in 5 minutes or less.

· There were instances where services billed as Level B (item 23) consultations lacked sufficient clinical content to satisfy the descriptor for that item.

· The applicant appeared to be confused about the clinical content of a Level B (item 23) consultation.

· In many instances, if the applicant took a history, that history was brief and not recorded and, if an examination of the patient was in fact performed, it was cursory and not recorded.

· In many instances, time constraints as a result of the applicant’s high volume of servicing made it very likely that no examination was performed.

· In many instances, the applicant failed to formulate a coherent management plan.

· The applicant issued a prescription, usually for more than one drug, at almost every attendance examined.

· The applicant dispensed only episodic care in many instances.

· In relation to all the services examined, the medical records formed an integral part of the clinical input of those services.  The applicant’s records were seriously deficient in important, often critical, information essential for proper management of patients and maintaining continuity of care.

· Each patient’s medical records did not contain detailed information about each attendance.  The absence of a medical record can seriously impair a practitioner’s ability to manage his or her patients and could compromise patient care.

37.
As to the results of the sampling methodology, the report states:


“58.
the Committee examined an exploratory sample of 30 services as required by the sampling directions and discussed these with Dr Tisdall during the hearing.  Upon concluding its initial examination of the exploratory random sample, the Committee was of the opinion that, in connection with the rendering of 23 services from the exploratory sample, Dr Tisdall did not provide an appropriate level of clinical input and that Dr Tisdall’s conduct would be unacceptable to the general body of general practitioners.


59.
The Committee then proceeded to examine an additional 44 services drawn from the preliminary random sample – making 74 services the size of the final random sample.  As it was not possible to match one patient’s record to one of those services identified in the HIC data, the final random sample size was reduced to 73. Appendix 1 contains the Committee’s findings in relation to each of the 73 services examined.


60.
Following consideration of all the evidence presented at the first three sittings and Dr Tisdall’s submission of 27 September 1999, the Committee formed the view that 25 of the 30 services examined in the exploratory sample, were considered to be unacceptable.


61.
However, after considering all of the material tendered at the special hearing on 28 March 2001 and Dr Tisdall's submission dated 11 April 2001, the Committee formed its final view that, of the 30 services examined in the exploratory sample, 24 (80%) were considered to be unacceptable.  At this point the Committee was required to round down from 80% to the next lower multiple of 5, which in this case was 75%.  The Committee was now required to have examined an additional 46 services – making the final random sample size 76.  Due to the Committee amending its finding in one service contained in the exploratory sample, following Dr Tisdall's final submissions in response to the draft report, the Committee had examined and reported on only 73 services and not 76 services as was finally determined.  This meant that the Committee was required to examine an additional three services.  However, given the amount of time that has past since the close of the hearing, and as Dr Tisdall did not elect to double the sample size, the Committee felt that it would be oppressive to re-open the hearing to examine the additional three services.  The Committee decided to give Dr Tisdall the benefit of the doubt in relation to the other three services and considered them to be ‘not unacceptable’.


62.
Accordingly, the Committee found that 52 services contained an insufficient level of clinical input to warrant the charging of a Level B (MBS item 23) service and in some cases demonstrated Dr Tisdall's inappropriate management of certain conditions. The Committee therefore was of the opinion that Dr Tisdall's  conduct in connection with the rendering of 52 out of a final random sample of 76 (0.684 rounded down to 68%) of those services examined would be unacceptable to the general body of general medical practitioners.


63.
As the sampling directions allow for the extrapolation of the Committee’s findings to a particular ‘class size’ to which they relate, the percentage can be applied to the total number of services in this class – which in this case was 22,602 MBS item 23 (Level B) services.


64.
However, the sampling directions require that the abovementioned percentage be reduced by ten percentage points (the ‘confidence interval’) before it can be applied to all the services in the ‘class size’.  In this instance, because of the ‘unidentifiable’ service (No 40), the confidence interval must be increased to eleven percentage points (10.7% rounded up to 11%).


65.
Therefore, the Committee’s findings can be extrapolated to 57% (68% - 11%) of all 22,602 MBS item 23 (Level B) services rendered by Dr Tisdall during the Referral Period.”

38.

In the result, the Committee found that, of the 22,602 services, 12,883 services involved inappropriate practice.

Judicial Proceedings

39.
As has already been mentioned (see paragraph 29 above), the applicant on 2 November 2000 commenced proceedings in the Federal Court of Australia for judicial review of findings made by the Committee.

40.
The application was heard by a single Judge (Tamberlin J) on 3, 4, 5 and 6 December 2001.  Judgment was delivered on 15 February 2002 dismissing the application.  His Honour’s reasons are reported sub nom Tisdall v Health Insurance Commission [2002] FCA 97.  From that judgment an appeal was taken to a Full Court of the Federal Court of Australia. On 22 August 2003, the appeal (except as to costs) was, by consent, dismissed:  Tisdall v Health Insurance Commission [2003] FCAFC 198.

The Final Determination

41.
On 16 June 2004, the respondent, who described herself as “Determining Officer by virtue of a Ministerial appointment made in accordance with section 106Q of the Act”, signed a document described as “Final Determination, Section 106T, Health Insurance Act 1973”.  The document recited that the Committee had found that, in its opinion, the applicant had engaged in inappropriate practice as defined in section 82 of the 1973 Act and directed that:

“(1)
in accordance with paragraph 106U(1)(a) of the Act, Dr Tisdall be reprimanded by the Director, Professional Services Review, or the Director’s nominee;

(2)
in accordance with paragraph 106U(1)(b) of the Act, Dr Tisdall be counselled by the Director, Professional Services Review, or the Director’s nominee;

(3)
in accordance with paragraph 106U(1)(c) of the Act, Dr Tisdall repay to the Commonwealth medicare benefits in the amount of $141,068.85 for 12,883 Level B Medicare Benefit Schedule (‘MBS’) Item 23 services rendered by Dr Tisdall  during the Referral Period, and that any medicare benefit that would otherwise be payable for these services cease to be payable;

(4)
in accordance with subparagraph 106U(1)(g)(i) of the Act, Dr Tisdall be disqualified for a period of 2 years from the time when this determination takes effect in respect of the provision of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table;

(5)
in accordance with subparagraph 106U(1)(h) of the Act, Dr Tisdall be fully disqualified for a period of 1 year from the time when this determination takes effect.”

Attached to the final determination was a statement of reasons.  Attachment 1 to the statement of reasons set out the calculation by which the respondent arrived at the amount of $141,068.85 referred to in Direction (3) of the final determination.

Request for Review of Final Determination

42.
By letter dated 12 July 2004 addressed to the Minister for Health and Ageing, the applicant sought a review of the final determination made on 16 June 2004.  The letter set out 15 grounds on which the review was sought. Not all the grounds were relied upon in argument before the Tribunal.

43.
The request for a review of the final determination was subsequently forwarded to the President of this Tribunal.

Relevant Legislative Provisions

44.
Prior to the date of the Committee’s report (28 August 2001), the 1999 Act, to which some reference has already been made, came into operation.  The amendments made by that Act to the 1973 Act included:

· a provision (see item 44 of Schedule 1) repealing section 106L (providing for the Committee to give to the Determining Officer a written report setting out its findings);
· a provision (see item 47 of Schedule 1) repealing section 106Q (providing for the appointment of the Determining Officer), section 106R (providing for a copy of the Committee’s report to be given to the person under review), section 106S (providing for the making of a draft determination) and section 106T (providing for the making of a final determination);
· provisions (see items 48, 49 and 50 of Schedule 1) amending section 106U (providing for the content of determinations).
However, item 65 of Schedule 1 to the 1999 Act provides that the amendments made by that Schedule do not apply in respect of a matter that, before the commencement of the Schedule, was referred under section 83 of the 1973 Act by the Health Insurance Commission to the Director of Professional Services Review appointed under section 83 of the 1973 Act and that the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act continues to apply in respect of such a matter.  As previously mentioned, it was not contended by either party that the matter presently before the Tribunal is other than such a matter.

45.
Part II of the 1973 Act deals with “Medicare Benefits”.  Subsection 10(1) provides that where medical expenses are incurred in respect of a professional service rendered in Australia to an eligible person, Medicare benefit is payable in respect of that professional service.  The expression “eligible person” includes (see section 3) an Australian resident, an expression which is itself defined in section 3.  The expression “professional service” includes (see section 3) a service (other than a diagnostic imaging service as defined) to which an item in the General Medical Services Table prescribed under section 4 relates, being a clinically relevant service that is rendered by or on behalf of a medical practitioner.  A “clinically relevant service” (see again section 3) is, so far as material for present purposes, a service rendered by a medical practitioner that is generally accepted in the medical profession as being necessary for the appropriate treatment of the patient to whom it is rendered.

46.
Part VAA (sections 80 – 106ZR) creates a scheme under which a person’s conduct can be examined to ascertain whether inappropriate practice as defined in section 82 is involved and provides for action that can be taken in response to inappropriate practice (subsection 80(1)).  In identifying the text of relevant sections within Part VAA of the Act, a number of amendments effected by the 1997 Act and the 1999 Act must be disregarded as those amendments do not apply to a matter, such as the present, which was referred under section 86 of the 1973 Act before the respective dates of commencement of those amending Acts.  In what follows, the provisions of the 1973 Act are stated in the form relevant to the resolution of the issues that arise in this case.

47.
Section 82 provides that a practitioner engages in inappropriate practice if the practitioner’s conduct in connection with the rendering or initiating of services is such that a Professional Services Review Committee could reasonably conclude that, if the practitioner is a specialist, the conduct would be unacceptable to the general body of the members of the specialty in which the practitioner was practising when he or she rendered or initiated the services.  The expression “service” is defined in subsection 81(1) to include a service for which, at the time it was rendered or initiated, Medicare benefit was payable.  Subsection 81(2) provides that, for the purposes of Part VAA, general medical practice is to be taken to be a specialty and medical practitioners practising in general medical practice are to be taken to be specialists in that specialty.

48.
Section 86 provides that the Health Insurance Commission may refer to the Director of Professional Services Review (“the Director”) the conduct of a person relating to whether the person has engaged in inappropriate practice in connection with rendering or initiation of services.  The Director is required by subsection 89(1) either to dismiss the referral (which he or she must do if satisfied that there are insufficient grounds on which a Committee could reasonably find that the person under review has engaged in inappropriate practice in connection with the referred services – section 91) or set up a Committee to consider whether the practitioner has engaged in inappropriate practice (which he or she must do unless satisfied that there are insufficient grounds on which a Committee could reasonably find that the person under review has engaged in inappropriate practice in connection with the referred services – section 93).

49.
Under section 106L, if the person under review was a practitioner and a specialist when the referred services were rendered or initiated, the Committee is required to give to the Determining Officer a written report setting out its findings on whether the practitioner’s conduct in connection with rendering or initiating the referred services was, in the Committee’s opinion, unacceptable to the general body of the members of the specialty in which the practitioner was practising at that time.

50.
If the Committee’s report contains a finding that the person under review has engaged in inappropriate practice in connection with rendering or initiating some or all of the referred services, the Determining Officer must make a draft determination in accordance with section 106U and, after giving the practitioner an opportunity to make written submissions suggesting changes to the draft, make a final determination in accordance with that section (sections 106S and 106T).

51.
Section 106U provides for the content of determinations.  A determination must contain one or more of the prescribed directions.  These include a reprimand, counselling, repayment to the Commonwealth of the whole or part of the Medicare benefit that was paid in respect of services “in connection with which the person under review is stated in a report under section 106L to have engaged in inappropriate practice” and disqualification wholly or partially.  Under subsections 106U(3) and (4) as amended by items 21 and 22 of Schedule 1 to the 1997 Act, a direction for partial or full disqualification (paragraphs 106U(l)(g) and 106U(1)(h)) must specify a period of disqualification of up to three years to start when the determination takes effect.  The provisions as so amended are applicable in the present case notwithstanding that the inappropriate conduct in question occurred before the enactment of the amendments:  Traill v McRae  (2002) 122 FCR 349 at 392-397 [194] – [215].  The effect of a direction under paragraph 106U(1)(g) or paragraph 106U(l)(h) is to be found in section 19B

Role of the Tribunal
52.
The role of the Tribunal (see section 116 of the 1973 Act) is to review the final determination dated 16 June 2004.  By virtue of section 119 of that Act, the Tribunal is required to consider the matter to which the determination relates having regard to the grounds set out in the request dated 12 July 2004, the documents forwarded by the Minister with the request and any addresses made to the Tribunal during the proceedings on the review and, where the determination consists of a final determination under section 106T, to affirm or set aside the determination, or set aside the determination and make any other determination that the Determining Officer is empowered to make under that section.

53.
The Tribunal’s role extends to a review of the material that was before the Committee and the Committee’s findings as set out in its report.  In reviewing the material that was before the Committee, it is incumbent on the Tribunal to exclude from its consideration any material that was otherwise relevant to an aspect of the investigation that the Committee was empowered to conduct but in relation to which there was a denial by the Committee of procedural fairness to the applicant.  The Tribunal is also bound, as was the Committee, to confine its review to matters that are the subject of the referral as explained in Health Insurance Commission v Grey (2002) 120 FCR 420 at [128], [180], [182], [188], [189].  The Tribunal is not entitled to receive material other than that referred to in section 115.  The grounds as set out in the request for review may not be amended.

54.
It is open to the Tribunal to take a different view from that taken by the Committee.  It is not, however, within the functions of the Tribunal to consider and determine whether the report of the Committee or any of the findings contained therein should be set aside on the basis, if such could be established, that the conduct of the proceedings by the Committee was infected with legal error.  The consideration and determination of that issue is a matter falling within the judicial power and is a matter for curial proceedings, not proceedings before an administrative body such as the Tribunal.

55.
The written submissions lodged on behalf of the respondent contended for a more limited role for the Tribunal, submitting that the Tribunal was not entitled to substitute its opinion for that of the Committee unless the Tribunal was satisfied that the Committee had committed an error of fact or reasoning, had failed to consider evidence concerning the clinical component of a service or had denied the practitioner procedural fairness.  It was submitted that insofar as the applicant’s submission requested the Tribunal to “substitute its judgment of what the general body of general practitioners would consider to be unacceptable conduct in connection with the rendering of a service for that of the Committee, it is misconceived as it asks the Tribunal to act beyond power”.  Reliance was placed on the following passage in the joint judgment of the Full Court of the Federal Court of Australia in Tankey v Adams (2000) 104 FCR 152 at 166 [36]:



“The Tribunal then made its remark about ‘exceptional circumstances’.  That remark was plainly designed to emphasise the significance of peer group evaluation.  In context it was nothing more than an acknowledgment of what must be plain, namely that an assessment of whether there has been inappropriate practice which is made by a practitioner’s peers will generally be found to be reliable.”

Based on that passage, the respondent’s written submissions further contended:



“Absent a finding by a Tribunal that the evidence before the Committee taken as a whole does not support a finding, or that a finding was made in circumstances where the practitioner was denied an opportunity to give evidence or make submissions in respect of it, the Tribunal should not decline to act on that finding.  Evaluation of the evidence as a whole, assessment of credibility of evidence and witnesses and determination and application of the peer standard are matters for the Committee.  It is not for the Tribunal to substitute its own view of any of these matters for that of the Committee.  Having satisfied itself [that] the findings of the Committee were open to it and were not affected by a major failure of procedural fairness or misidentification of relevant evidence, the Tribunal’s task is to consider whether it should affirm, vary or set aside the determination made by the Determining Officer.”

56.

In oral submissions to the Tribunal, counsel for the respondent did not press the submission that it was beyond the power of the Tribunal to substitute its opinion for that taken by the Committee upon the question whether the conduct of the applicant in connection with the rendering of the examined services involved inappropriate practice.  It was, however, submitted that the same limitations upon the power of the Tribunal as had been expressed in the written submissions restricted the circumstances in which the Tribunal might properly exercise that power.

57.
We are unable to agree with either the written or the oral submissions advanced on behalf of the respondent.  In our opinion, the statement quoted from the joint judgment in Tankey v Adams (supra) does not support the propositions for which the respondent contended.  The statement must be read in its context.  The Full Court was rejecting an argument advanced on behalf of the appellant that the Tribunal whose decision was the subject of the appeal had misdirected itself when it observed that it could only be in “exceptional circumstances” that a finding of inappropriate practice made by a Professional Services Review Committee would be found to be unsustainable.  The Full Court referred to what was said as to the function of the Tribunal by Davies J in Yung v Adams (1997) 80 FCR 453 at 476-477 and observed that, on appeal, the Full Court in Adams v Yung (1998) 83 FCR 248 endorsed that view of the role of the Tribunal and established definitively the following principles:

· the Tribunal is not obliged to accept a finding by a Professional Services Review Committee;

· it is open to the Tribunal to take a different view from the Committee; and

· the weight which will be given to the Committee’s findings by a Tribunal is a question for the judgment of the Tribunal.

Following the passage on which the respondent relied, the Full Court observed:


“The principles formulated by Davies J. in Yung v Adams, and upheld on appeal in Adams v Yung, acknowledge that the Tribunal may, in the course of reviewing the material before it, take an entirely different view from that taken by the Committee.”
The Court concluded that the Tribunal in that case had not abrogated its responsibility to conduct a full review on the merits and added:




“Its reasons show that it understood the nature of its task and that it arrived at its own conclusions in relation to the issues it was bound to consider.”

Identification of the Issues

58.
The primary argument advanced on behalf of the applicant required the Tribunal to review, on the merits, the material that was before the Committee relevant to 51 of the 52 services in relation to which the Committee made a finding of inappropriate practice.  It was submitted that, as a result of that review, the Tribunal should conclude that the conduct of the applicant in connection with rendering each of those 51 services did not amount to engaging in inappropriate practice within the meaning of that expression as defined in subsection 82(1) of the 1973 Act.  The applicant did not challenge the Committee’s finding of inappropriate practice in relation to the service that, in Appendix 1 to the Committee’s report, is numbered 18 (Patient M.P. – Date of service 23 May 1996).

59.
A further and alternative argument was advanced by counsel for the applicant in relation to 14 of the 51 services referred to in the last preceding paragraph.  The essence of the argument was that the Tribunal should give no consideration to any of those services and, in particular, should make no finding of inappropriate practice in relation to them on the ground that the Committee had, in relation to those services, denied the applicant procedural fairness.

60.
We will return to a consideration of the submissions advanced in support of the arguments referred to later in these reasons.  Before doing so, however, we should record that, in oral and written submissions to the Tribunal, counsel for the applicant and the respondent each presented a detailed and exhaustive examination of the whole of the material that was before the Committee relating to the general profile of the applicant’s practice and the individual services in relation to which the Committee had found inappropriate practice.  In particular, the Tribunal had identified for it, in relation to each of the 51 services referred to in paragraph 58 above, the relevant passages in the applicant’s oral testimony before the Committee and in the documentary material received in evidence by that body.  The members of the Tribunal have read and re-read, and given detailed consideration to, the whole of that material in reaching the conclusions expressed in these reasons.  We have not found it necessary, however, to extend the length of these reasons by undertaking a detailed review of that material.

Consideration of the Issues:  Procedural Fairness 

61.
It is convenient, before considering the primary argument advanced on behalf of the applicant, to express our conclusion upon the further argument referred to in paragraph 59 above based on a contention that the Committee had denied the applicant procedural fairness.  The 14 services in question are those that, in Appendix 1 to the Committee’s report, are numbered 4, 6, 9, 10, 11, 22, 33, 38, 43, 44, 45, 46, 49 and 64.  In the First Schedule to these reasons we further identify each of those services by reference to the initials of the patient and the date of the examined service.

62.
In the judicial review proceedings instituted by the applicant in the Federal Court of Australia (see paragraph 29 above), Tamberlin J rejected submissions advanced on behalf of the applicant that the Committee had denied the applicant procedural fairness.  The nature of the submissions advanced on behalf of the applicant appear from the following extracts from his Honour’s reasons for judgment:

“89.
An important issue raised in the applicant’s submissions concerns the extent to which an expert tribunal is entitled to rely on its undisclosed use of its expertise and experience in accepting or rejecting material placed before it.  Specifically, for example, it is submitted that the Committee had rejected the sixteen affidavits from specialists not in general practice, produced in response to the Draft Report and that, in so doing, the Committee should have answered questions and given Dr Tisdall  particulars of those aspects of their expertise and experience relied upon to reject this evidence.  The Committee, it is said, should have given him an opportunity to meet with evidence, documents and arguments the reasoning and use of expertise on the part of the Committee members which led them to ‘reject’ these further affidavits.  It is also submitted that the treatment of this material in the report of the Committee is cursory and non-informative.

. . . .

94.
In the present case Dr Tisdall  contends that he was not afforded procedural fairness.  He submits that the Committee must have had regard to matters not disclosed at the hearing. In this matter it is said that the Committee did not accept the evidence in the affidavits filed after the Draft Report.  The reasons for the rejection of those affidavits, it is said, were not disclosed by the Committee thus giving rise to a breach of procedural fairness and the evidence must have been rejected on grounds of information not disclosed. 

. . . .

113.
There are a number of matters on the basis of which it is said that the procedure adopted by the Committee was unfair.  It is submitted that the Committee acted unfairly in not accepting the evidence in the later affidavits and yet not summoning the deponents for questioning in order to register any concerns which they must have entertained about that evidence .....”

63.    Counsel for the applicant sought to distinguish the argument presented to the Tribunal from those dealt with by Tamberlin J.  He submitted that the applicant had been denied procedural fairness in that the Committee had failed to give the applicant adequate notice of the reasons upon which the Committee might, notwithstanding the affidavit evidence, make a finding of inappropriate practice in relation to the particular services the subject of that affidavit evidence so as to afford the applicant a further opportunity to answer.  Expanding on this submission, counsel contended that, in relation to a number of the services in question, the applicant had sought to answer potential grounds of criticism by reference to what he appeared to have believed was the basis for that criticism and the Committee failed to reveal to him that he was wrong in thinking that the case he had to meet in relation to the particular service was the one he was attempting to address.

64.
That a medical practitioner whose conduct is the subject of a hearing by a Professional Services Review Committee is to be afforded procedural fairness is now well established.  Most recently the principle was affirmed by Full Courts of the Federal Court of Australia, differently constituted, in Health Insurance Commission v Grey (2002) 120 FCR 470 at 504 [173], Traill v McRae (2002) 122 FCR 349 at 380 [133] and Lee v Maskell-Knight [2004] FCAFC 2 at [53-54].  In Traill v McRae the Full Court gave a timely reminder that.


“in any given case, what is adequate notice of a matter and when it should be provided, so as to enable a practitioner fairly to respond, is to be decided by reference to the circumstances of the case in question:  Kioa v West (1985) 159 CLR 550, 584.”

65.
In the present case the applicant was made fully aware by the referral document and its annexures of the matters which had led to the appointment of the Committee to examine the appropriateness of the clinical input by him in rendering and initiating, during the referral period, the identified medical services.  Even prior to the receipt by him of the referral document, the applicant had been notified of the concerns then entertained by the Health Insurance Commission when, on 15 May 1996 (during the referral period), he was counselled by a Health Insurance Commission Medical Adviser and a Health Insurance Commission Pharmaceutical Adviser based on the statistics recording the services rendered by him during the year ended 31 December 1995.  On that occasion, the discussion centred on the volume of services, the amount of benefit paid per patient and the number of services per patient and the applicant’s prescribing profile under the Pharmaceutical Benefits Scheme.  The applicant was also made aware, by the documents attached to the Notice of Hearing, of the medical records the Committee would be examining (see paragraphs 19 and 20 above) and was, during the course of the hearing, informed of matters of concern to the Committee.  Following the conclusion of the hearing on 16 August 1999, the Chairperson identified the Committee’s then concerns in a letter dated 14 September 1999 (see paragraph 26 above). The Committee then adopted the procedure of forwarding the Committee’s draft report for comment by the applicant.  He was then afforded a further opportunity to address the Committee’s concerns as they appeared from the draft report.  The applicant took advantage of this opportunity to adduce before the Committee additional material by way of affidavit evidence and oral submission.  It is also significant that the applicant was accompanied by his legal adviser throughout the Committee hearings and was assisted by him during the hearings and in the preparation of written submissions and other material placed before the Committee.

66.
We are satisfied that the applicant was given appropriate notice of the matters being investigated by the Committee including, in particular, the appropriateness of his clinical input in rendering, during the referral period, the identified medical services and that he had a real opportunity to respond.  In our opinion, the Committee was not obliged to do any more than it had done in order to ensure that the applicant was fairly apprised of the issues which he had to meet if he were to satisfy the Committee that his conduct in rendering the services in question did not involve engaging in inappropriate practice.  In particular, the Committee was not required, by considerations of procedural fairness, to inform the applicant in what respects the contents of the affidavits were regarded by it as insufficient to displace its tentative findings set out in the draft report or to afford him yet another opportunity to put further material before it.

Consideration of the Issues:  Inappropriate Practice
67.
In support of the primary argument advanced on behalf of the applicant (see paragraph 58 above), counsel formulated the grounds upon which the Tribunal was urged to take a different view as to the appropriateness of the applicant’s conduct from that taken by the Committee in its final report.  Some of the grounds identified were common to a number of the services in question.  In relation to some of the services, more than one of the grounds was relied upon.

68.
One of the grounds relied upon was that the Committee had consistently placed too great an emphasis on the deficiencies in the applicant’s clinical records.  A recurrent theme in the submission was that the Committee had adopted a general approach that it would give little or no weight to the applicant’s oral statements to the Committee concerning his clinical input into the services under review unless confirmation of those statements could be found in, or inferred from, relevant notations appearing in the applicant’s clinical records or in pathology or other reports associated with those records.

69.
As has already been mentioned (paragraph 36 above), the Committee, in its report, expressed the view that the applicant’s medical records were seriously deficient in important, often critical, information essential for the proper management of patients and maintaining continuity of care.  We agree.  Relevant details such as past medical history, family history, social history and smoking habits were rarely, if ever, recorded.  Other deficiencies included the failure to record such matters as presenting symptoms, failure to record whether a history was taken and, if so, its salient features, failure to record whether the patient was examined and, if so, the discerned findings and the failure to record a management plan.  The records were also deficient in the area of differential or provisional diagnosis and, where drugs were prescribed, in recording the strength, dosage and frequency of administration of the drug.  Indeed in some instances, the clinical notes contained no information whatsoever as to what occurred, the notes recording only the date of the consultation.

70.
Clearly, the clinical notes relating to the referral period were totally inadequate to provide a sufficient aide memoire to the applicant as to what had occurred at a particular consultation let alone to provide sufficient guidance to another practitioner if called upon to continue the patient’s treatment.  More than one reason may be postulated to explain the deficiencies in the records but at least one possible explanation is the pressure of time resulting from the applicant rendering such a high number of services per day.  Such pressure might manifest itself either in a failure to carry out particular procedures or, having carried out such procedures, a failure to make an adequate notation of the salient points.

71.
We are satisfied, contrary to the submission made on behalf of the applicant, that the consideration of the deficiencies in the applicant’s clinical notes did not dominate the Committee’s decision-making and that the Committee’s findings of inappropriate practice were not based solely or primarily on those deficiencies.  The questioning of the adequacy of the clinical notes arose as an integral and incidental part of the inquiry which the referral authorised.  The deficiencies found were but a factor taken into account by the Committee, along with other factors, in reaching its ultimate conclusion.  Indeed, had the Committee proceeded on the basis on which the submission was founded, the number of services found to be inappropriate would have been increased.

72.
A further ground relied upon was that the Committee had, in relation to a number of the services examined, taken too restrictive a view of the circumstances that needed to exist in order that the service be properly regarded as falling within the item descriptor in the General Medical Services Table for a Level B (item 23) consultation.  We are unable to agree.  Indeed, the transcript record of the oral evidence given to the Committee by the applicant, some of which was repeated before us by way of submission, demonstrates a misunderstanding on the applicant’s part of the clinical input necessary to satisfy the differing requirements of the levels of surgery consultation services as prescribed in the General Medical Services Table.  We should add that we are satisfied that the Committee did not interpret the item descriptor for a Level B (item 23) consultation as involving a minimum time requirement.

73.
Another ground related to instances where the applicant had no recall of what had occurred at the relevant consultation and where there was no reference in the clinical notes or other written material before the Committee to the applicant having taken a history from, or having examined, the patient.  In relation to those instances, it was submitted that the Tribunal should give greater weight than did the Committee to the reliance which the applicant sought to place upon what he referred to before the Committee as his “usual practice” in relation to patients presenting with similar symptoms.

74.
It is clear from the Committee’s report that, in the case of a number of the services in respect of which a finding of inappropriate practice was made, the Committee concluded that, in endeavouring to ascertain what actually occurred on the occasion of the identified service, it could give little weight to the applicant’s evidence of what he asserted was his usual practice at the time the service was rendered.  In reaching that conclusion, the Committee had the undoubted benefits of observing the applicant when giving his evidence and being in a position to seek clarification by addressing questions to him, benefits which this Tribunal does not share.  A consideration of the transcript record of the proceedings before the Committee does not satisfy us that we should take a different view from that taken by the Committee.

75.
The Tribunal was also asked to give greater weight than did the Committee to the affidavits sworn by medical practitioners carrying on specialist practice in a variety of specialties and referred to in paragraph 30 above.

76.
Having given consideration to those affidavits in preparing its final report, the Committee observed that the additional evidence “enabled it to further consider the clinical information relating to the services”.  An examination of the affidavits and the other relevant material before the Tribunal provides substantial reasons supporting the Committee’s final position that the material deposed to in those affidavits was not sufficient to displace the findings of inappropriate practice in relation to any of the 52 individual services identified in Appendix 1 to its report.  In  a number of instances the Committee could clearly not be confident that the deponent of the affidavit had been fully apprised of all the relevant information that was before the Committee.  In some instances the opinions expressed were of general application and did not address the specific circumstances of the individual case.  In other instances the opinion expressed was barely supportive of the applicant’s position and in some cases, although support for the applicant’s position was given, what was said provided only general or qualified support.  Some of the statements made may properly be characterised as equivocal.  Some of the affidavits expressed opinions limited to some aspects only of the service under consideration and did not address all the concerns which led the Committee to its conclusion of inappropriate practice.  In some cases the deponent of the affidavit was expressing an opinion outside his area of specialisation.  To some of the statements in that category we can give no credence whatsoever.  In cases where the specialist had previously examined the patient upon referral by the applicant during the referral period and had written  a contemporaneous report thereon, the material, far from being supportive of the applicant, demonstrated that a patient history had been recorded by the specialist that was different from, and more extensive than, that obtained by the applicant.

77.
The specialist affidavits have, in consequence, provided only limited assistance to the Tribunal in considering the question whether we agree with the Committee’s findings of inappropriate practice.

78.
As the result of the review by the Tribunal of the whole of the material that was before the Committee in respect of each of the 51 services in relation to which the applicant has challenged the finding by the Committee of inappropriate practice, we agree with the findings expressed by the Committee as set out in Appendix 1 to its report in respect of all but one of those services.  We agree with those findings substantially for the reasons assigned by the Committee but, as will appear, in a limited number of instances our agreement with the reasons assigned by the Committee is subject to some comment or qualification.  The comments or qualifications referred to are set out in paragraphs 79-85 hereunder.

79.
 Service No 2 (Patient V.D. – Date of service 30 July 1996).   In the course of considering the service rendered to this patient on 30 July 1996 the Committee had occasion to refer to the service rendered to the patient on an earlier date.  The Committee’s report, however, incorrectly gives the date of that service as 14 July 1996.  It was, in fact, rendered on 4 July 1996.

80.
Service No 31 (Patient W.W. – Date of service 31 January 1996).   This patient was, according to the applicant, a known asthmatic.  The Committee concluded that there was evidence of a lack of a comprehensive approach by the applicant to the modern management of asthma.  The Committee added that the applicant’s knowledge of asthma was outdated.  We would prefer that the finding be expressed in terms of the applicant’s knowledge of asthma and particularly of asthma management being inadequate.

81.
Service No 32 (Patient M.J. – Date of service 25 October 1996).   The applicant had previously seen this patient on 22 October 1996 and had then referred her for an x-ray of her knee.  The Committee recorded that the consultation on 25 October 1996 was “the third occasion this patient had been seen about her knee since 22/10/96”.  The applicant disputed the correctness of that statement and, as we are unable to confirm its accuracy by reference to the material before us, we have accorded no weight to it.

82.
Service No 38 (Patient G.McM. – Date of service 26 September 1996).   This patient consulted the applicant for the first time on 26 September 1996 complaining of epigastric pain and nausea.  She had previously been treated by another medical practitioner who had ordered an upper abdominal ultrasound which, the applicant says, was normal.  It is dated 15 November 1995.  The applicant said he thought she had reflux.  He prescribed Zantac and arranged for her to have a barium meal.  The patient was subsequently referred to a gastroenterologist who, by letter dated 29 October 1996 addressed to the applicant, reported as follows:


“Thank you for referring [the patient] who has been unwell for the past 5 months.  She describes anorexia, abdominal pain which is constant associated with persistent nausea.  She denies acid regurgitation or heartburn, though she has had these previously. She has felt very tired and has lost about 2 stone in weight during this time.


. . . .


Physical examination revealed a well but rather weather beaten woman.  She was mildly icteric though there was no lymphadenopathy.  There was a hard mass in the epigastrium which is extremely tender.


The clinical findings are certainly suggestive of a malignancy probably malignant invasion of the liver, and her ultrasound confirms this suggestion.  I arranged a CT scan because of these findings and this examination supports the suggestion or diffuse neoplastic infiltration of the liver and periportal structures.


. . . . “

83.
Members of the Committee asked questions of the applicant on the basis that, if he had conducted, as he asserted, an appropriate examination of the patient on 26 September 1996, he would have discovered evidence of the tender mass in the epigastrium.  Included in the affidavits referred to in paragraph 30 above were two affidavits, one by the author of the letter dated 29 October 1996 and the other by an hepatic surgeon to whom the patient had also been referred.  Both deponents expressed the opinion that members of the Committee could not positively find that the mass would have been palpable on examination on 26 September 1996.  Based on those opinions it was submitted that the Tribunal should depart from the finding by the Committee of inappropriate practice.

84.
While we do not accept all that the deponents to those affidavits state, it is unnecessary to pursue the matter further as the answer to the applicant’s contention is that the finding of inappropriate practice does not depend upon a positive finding that the tender mass in the epigastrium was palpable on 26 September 1996.  The Committee , indeed, made no finding to that effect.  The basis of the Committee’s finding, with which we firmly agree, is that the applicant clearly did not elicit a history in any way resembling that taken by the specialist gastroenterologist.  In the light of that history, which the applicant should have obtained from a new patient, the treatment of the patient by the applicant on 26 September 1996 was totally inadequate and clearly demonstrates an absence of that degree of clinical input necessary for a Level B (item 23) consultation.

85.
Service No 64 (Patient N.P. – Date of service 13 February 1996).   The Committee was informed by the applicant that this infant of 2 weeks of age had been seen by him two days earlier with “colic” and that he had prescribed phenobarb and atropine.  The Committee referred to the fact that the treatment had potentially serious side effects, particularly in a very young baby, and that the applicant’s conduct would be unacceptable to the general body of general practitioners.  We agree with the Committee’s statement though we recognise that there is qualified support for such treatment in some circumstances.

86.
The one service in relation to which we have arrived at a conclusion different from that reached by the Committee is Service No 11 (Patient J.K. – Date of service 23 June 1996).  This service was rendered as an emergency service on a Sunday when the patient attended the applicant following the extraction of a tooth by a dentist who prescribed an antibiotic, Keflex capsules administered orally.  We think it is fair to say that the Committee accepted that the applicant had taken a selective history and had examined the patient’s mouth, concluding that the patient had a “dry socket” involving an element of osteomylitis.  He gave the patient an injection of an antibiotic, Lincomycin.   The applicant’s clinical notes in respect of this consultation, while not expansive, would appear adequate in the circumstances.

87.
While agreeing with the Committee’s view that the history given by the patient was not consistent with a “dry socket” and that, in consequence, the treatment administered by the applicant was not the appropriate treatment, we differ from the Committee in thinking that, in all the circumstances, the applicant’s conduct would not, as at that time, have been considered unacceptable by the general body of general practitioners in Australia.  There was, we believe, sufficient clinical input to justify the item descriptor for a Level B (item 23) consultation.  We stress, however, that we do agree with the Committee’s findings that both the diagnosis and management were not appropriate. 
88.
In the course of our consideration of the material before us we have reviewed not only the findings of the Committee in relation to the individual services identified in Appendix 1 to its report but also the general concerns and findings in relation to the applicant’s practice as expressed in the body of the report and summarised in paragraph 36 above. It follows from what we have already said that we are in general agreement with those concerns and findings.

89.
In relation to the Committee’s reference to the likely effect of time constraints as a result of the applicant’s high volume of servicing, we note that, on each of 25 of the 45 days on which the 52 services held by the Committee to have involved inappropriate practice were rendered, the total number of services rendered by the applicant was between 100 and 137 and, on each of a further 14 of those 45 days, the total number of services rendered was between 80 and 100.

90.
Aspects of the applicant’s practice which, in our opinion, warrant specific mention are illuminated by a consideration of a group of the examined services which were referred to during the hearing before the Tribunal as “chest cases”.  The services falling within this group are identified in the Second Schedule to these reasons.

91.
In each of those instances the applicant’s clinical notes record the patient’s condition as upper respiratory tract infection or upper respiratory tract infection plus bronchitis or bronchitis simpliciter.  In no case is there a record of the patient’s history or of the findings upon any examination of the patient which may have been conducted beyond, in a very limited number of instances, a reference to the presence of what the applicant described as “widespread signs” in the chest.  The material discloses a pattern of prescribing by the applicant common to the services in question consisting of a broad-spectrum antibiotic and a suppressant cough medication, linctus codeine.  The prescription of antibiotics is not clinically indicated in the case of an uncomplicated upper respiratory tract infection and the prescription of broad-spectrum antibiotics would have been appropriate only if the patient was suffering from an infection that was bacterial rather than viral, yet the material before the Tribunal provides no satisfactory basis for a conclusion that that was the nature of the patient’s condition.  The Committee considered that the applicant had endeavoured to rationalise his prescription of antibiotics by simply asserting that the patient must have had a bacterial infection.  The applicant’s frequent prescription of Prednisolone is, in itself, a matter for concern. Further, in no case was there material to support the view that the applicant had taken appropriate steps to follow up the patient’s condition.

92.
In relation to a typical case in this group of services, being Service No 10 (Patient R.W. -  Date of service 20 August 1996), the Committee said:

“The Committee concluded that Dr Tisdall had treated this patient empirically with antibiotics and had no understanding of the infective process.  If wheezing did exist, he did not consider the possibility of a non-infective process such as asthma.  He did not measure peak flow or arrange other assessment of respiratory function as would have been appropriate.  Dr Tisdall did not consider the use of a bronchodilator which may also have been appropriate and did not consider the potential problems associated with the use of a cough suppressant in asthma.”

93.
We agree.  This group of services amply demonstrates the nature of the applicant’s practice as being episodic in character with no real effort made to manage a patient’s overall condition.  The general nature of his practice exhibits an insularity of thought in approaching the problem or problems with which a patient presents.

94.
By reason of the finding expressed in paragraph 87 above that the applicant’s conduct in rendering the service identified in Appendix 1 to the Committee’s report as Service No 11 (Patient J.K. – Date of service 23 June 1996) should be regarded as satisfying the item descriptor for a Level B (item 23) consultation, the number of inappropriate services in the final random sample (76) is reduced from 52 to 51, giving a percentage, when reduced by the confidence interval of 11%, of 56%.  This results in the number of services in the class size of 22,602 Level B (item 23) consultations that are to be regarded as involving inappropriate practice being reduced from 12,883 to 12,657.

Consideration of the Issues:  Final Determination

95.
It remains to consider the appropriateness of the directions in the final determination dated 16 June 2004.  Those directions are set out in paragraph 41 above.

96.
Counsel for the applicant submitted that the directions for disqualification under paragraphs (g) and (h) of subsection 106U(1) should be set aside or the periods of disqualification substantially reduced.  Matters relied upon in support of this submission included the following:

· The applicant is held in high regard by specialist practitioners to whom he referred patients and by patients themselves.

· A busy country doctor who is prepared to work hard in the context of a country doctor shortage, a description fitting the applicant, will, of necessity, see many patients in a day and consultations need to be as brief as possible.

· An improvement in the applicant’s clinical notes can confidently be expected since the amendments to the legislation in 1999.

· The proceedings before the Committee were conducted in a very robust way.

· The adverse impact of any period of disqualification on the applicant and on the patients and the local community he serves is a relevant factor.

· The conduct of the applicant subsequent to the referral period and comparisons with other service providers should be regarded as irrelevant as the applicant was not seeking a discount for alterations to his mode of practice after the expiration of the referral period.

97.
The findings that have been made of inappropriate practice reflect very serious concerns as to the conduct of the applicant in carrying on his practice.  The applicant has not, except in the case of one of the individual services examined by the Committee, accepted the finding that his conduct in connection with rendering those services involved inappropriate practice. He has failed to acknowledge any shortcomings in his clinical input or in his prescription of drugs or any deficiencies in his clinical notes.  Contrary to the submission of his counsel, we regard as a very important factor militating against any reduction in the periods of disqualification the absence of any evidence that, either during the balance of the referral period following the counselling that took place on 15 May 1996 or during any subsequent period, the applicant made significant changes to his pattern of practice so as to accord with what would be acceptable to the general body of general practitioners in Australia.  There is also an absence of commitment to change his style of practice in the future.

98.
Nothing that has been put to the Tribunal has convinced us that we should vary the periods of disqualification under paragraphs 106U(1)(g) and 106U(1)(h) of the 1973 Act directed by the respondent.  We are unable to accept that the periods of disqualification are disproportionate to the nature and extent of the inappropriate practice found.  There has been a systematic departure from the standards acceptable to the general body of general practitioners in Australia.  What has been disclosed are matters of serious concern.

99.
By reason of the finding that the number of inappropriate services in the class size of 22,602 Level B (item 23) consultations is reduced from 12,883 to 12,657 (paragraph 94 above), Direction (3) in the final determination must be varied so that the amount repayable to the Commonwealth is reduced from $141,068.85 to $138,594.15, a reduction of $2,474.70.  To give effect to this variation, it is necessary, because of the requirements of section 119 of the 1973 Act, that the final determination be set aside and another determination made.

100.
Although we are unable to give a direction to that effect, we strongly recommend that, at a suitable interval after the expiration of the period of disqualification under paragraph 106U(1)(h) and unless the Health Insurance Commission is convinced that the applicant has changed his pattern of practice to accord with what would be acceptable to the general body of general practitioners in Australia, a further inquiry be undertaken to re-assess and evaluate the conduct and content of the applicant’s practice.

Conclusion
101.
For the reasons set out above, we set aside the final determination made by the respondent and dated 16 June 2004 and in lieu thereof make a determination directing that:

(1)
in accordance with paragraph 106U(1)(a) of the Act, the applicant be reprimanded by the Director, Professional Services Review or the Director’s nominee;

(2)
in accordance with paragraph 106U(1)(b) of the Act, the applicant be counselled by the Director, Professional Services Review or the Director’s nominee;

(3)
in accordance with paragraph 106U(1)(c) of the Act, the applicant repay to the Commonwealth Medicare benefits in the amount of $138,594.15, being an amount equivalent to part of the Medicare benefits paid in respect of 12,657 services rendered by the applicant during the referral period under item 23 in the General Medical Services Table and that any Medicare benefit that would otherwise be payable for those services cease to be payable;

(4)
in accordance with subparagraph 106U(1)(g)(i) of the Act, the applicant be disqualified for a period of 2 years from the time when this determination takes effect in respect of the provision of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table; and

(5)
in accordance with paragraph 106U(1)(h) of the Act, the applicant be fully disqualified for a period of 1 year from the time when this determination takes effect.

 FIRST SCHEDULE

Paragraph 61
	Service

Number
	Patient’s

Initials
	Date of

Service

	4
	R.F.
	6 September 1996

	6
	T.M.
	9 December 1996

	9
	K.T.
	9 July 1996

	10
	R.W.
	20 August 1996

	11
	J.K.
	23 June 1996

	22
	F.L.
	8 August 1996

	33
	L.P.
	28 May 1996

	38
	G.McM
	26 September 1996

	43
	G.Q.
	28 June 1996

	44
	E.C.
	18 December 1996

	45
	J.G.
	27 September 1996

	46
	K.C.
	30 October 1996

	49
	W.A.
	28 June 1996

	64
	N.P.
	13 February 1996.


SECOND SCHEDULE

Paragraph 90
	Service

Number
	Patient’s

Initials
	Date of

Service

	2
	V.D.
	30 July 1996

	3
	P.V.D.
	26 September 1996

	10
	R.W.
	20 August 1996

	13
	B.D.
	28 August1996

	18
	M.P.
	23 May 1996

	23
	F.L.
	19 January 1996

	37
	D.B.
	6 March 1996

	52
	A.M.
	19 September 1996
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