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REASONS FOR DECISION

THE TRIBUNAL:

Nature of the Proceeding

The matter before the Tribuna isthe review, upon the request of Dr Macolm
Adams Traill (“the gpplicant™) of thefina determination relating to the gpplicant made
by lan Stewart McRae (“the respondent”) and dated 12 October 2000. The matter
arises under provisons of the Health Insurance Act 1973 (Cth) (“the 1973 Act”), the
Hedlth Insurance Amendment Act (No 1) 1997 (Cth) (“the 1997 Act”) and the Hedth
| nsurance Amendment (Professiond Services Review) Act 1999 (Cth) (“the 1999
Act”) to which reference will be made later in these reasons. At the outset, however, it
isto be noted that, dthough Part VA of the 1973 Act pursuant to which this Tribund
was established and its proceedings regulated was repealed by item 63 of Schedule 1




to the 1999 Act (a provision which commenced on 1 August 1999), item 65 of that
Schedule (which aso commenced on that date) provides, inter dia, that the repeal does
not apply in respect of a matter that, before the commencement of the Schedule was
referred under section 86 of the 1973 Act by the Health Insurance Commisson (“the
Commisson”) established by the Hedlth Insurance Commission Act 1973 (Cth) to the
Director of Professiond Services Review appointed under section 83 of the 1973 Act
and that the 1973 Act asin force immediately before the commencement of Schedule

1 to the 1999 Act continues to apply in respect of any such matter. It was not

contended by either party that the present matter is other than such a matter.

The Applicant

2. The gpplicant graduated MBBS within Melbourne University in 1963. Hewas
aResdent Medica Officer for 1 year & Footscray Hospital which provided his only
formd training in generd practice. He then became a Medical Officer a Repatriation
General Hospital, Heidelberg where he was a trainee pathol ogist from 1965 to 1969.
In the latter year he became a consultant pathologist a the Mentad Headlth Authority
where he remained until 1975. In 1971 he became aFellow of the Roya College of
Pathologigts of Audtrdasa.

3. In 1975 the gpplicant commenced a private pathology laboratory as a solo
practitioner servicing Springvale and Digtrict Hospital and Dandenong Vdley Private
Hospitdl. 1n 1983 he diversfied into indudtrid goplications for high technology non
destructive testing. He has been an Approved Pathology Practitioner since 1987. In
1988 he sold his laboratory to Glendon Diagnogtics (Aust) Pty Ltd and held asdaried
position with that company until 1989 when, in consequence of hisinability to find a
position in a pathology laboratory, public or private, he commenced to work asa

generd practitioner.

4, The gpplicant worked in anumber of clinics but his employment with them

was terminated because of conflicts over pathology arrangements dictated by
management or over pay group linkage. In 1992 he commenced to work in the Premier
Care Medical Centres operated by Audtrdian Medical Developments Limited and he
was so employed during the referrd period. During that period the applicant dso



maintained asmall private practice from his home at East Kew. From 1990 onwards
he had an arrangement with Dr Nell Trezise Pathology Services at 582 Heidelberg
Road, Fairfield under which he supervised the performance of pathology tests and
reports, visting the laboratory on the way to and from the clinics where he worked.

5. The gpplicant became a vocationdly registered generd practitioner on 3
January 1993 under legidative provisons which alowed medica practitioners without
gpecific formd training in genera practice to be registered in cartain circumstances. It
appears that the applicant was accepted for registration on the basis of 4 years genera
practice together with the fact that he had a specidist qudification as a pathologist.

6. The applicant was counselled on 6 September 1994 and 17 October 1995 by a
Hedth Insurance Commisson Medical Adviser.

The Referrd

7. On 20 March 1997, Dr A.J. Parkes, who described himsdf as Medica Director

and Manager, Professona Services Branch of the Commission, signed a document
referring to the Director of Professond Services Review “the conduct of Dr Macolm
Adams Traill in relation to whether he has engaged in ingppropriate practice, in
connection with the rendering of services, as defined by the Act pursuant to subsection
86(1) of the Act.” Thereferencesto the Act are referencesto the 1973 Act. In signing
the document, Dr Parkes purported to act, not on his own behaf or on behdf of the
Commission but on behaf of the Managing Director of the Commission to whom, o
the document said, the Commission had delegated its powers under subsection 86(1)
of the 1973 Act.

8. Asto the vdidity of the referrd and what was done pursuant to it, reference
should be made to item 5 of Schedule 1 to the 1997 Act which came into operation, so
far asthat item is concerned, on 6 November 1997. That item inserted in section 86 of
the 1973 Act the following subsection:

“(5) If, ater 30 June 1994 but before the commencement of this subsection,
amember of the Commisson’'s gaff (within the meaning of the Hedlth
Insurance Commission Act 1973) purported to refer conduct of a
person to the Director under this section, then for al purposes:




@ the referrd istaken to be, and always to have been, made by the
Commisson; and

(b) al proceedings, matters, acts and things taken, made or done (or
purporting to have been taken, made or done) because of the
referrd are taken to have, and dways to have had, the same
force and effect asthey would have, or would have had, if the
referrd in fact had been made by the Commisson.”

9. The document identified the referred services (see subsection 87(1) of the 1973
Act) as“services rendered by Dr Traill from his practice locations in the State of
Victoriaduring the period of 1 July 1995 to 30 June 1996, inclusve’. Those practice
locations and the code | etter assigned to each were identified as.
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92 Main Street, Greensborough (Code A);

10 Munro Street, East Kew (Code D);

79 Stud Road, Dandenong (Code H);

1019-1021 Plenty Road, Kingsbury (Code M);

250 Childs Road, Mill Park (Code P);

Premier Care, 239 Clayton Road, Clayton (Code T);
17 George Street, East Melbourne (Code U); and
582 Heidelberg Road, Fairfield (Code Y).

10.  Thereasonsfor the decision to refer were stated in paragraph C of the

document in the following terms:

“The Hedth Insurance Commission is concerned that Dr Traill may not be able

to provide an appropriate level of clinica input when conastently rendering

such ahigh volume of level B consultations (item 23).

In the referra period 1 July 1995 to 30 June 1996, Dr Traill provided 20,541
level B conaultations (item 23). This places Dr Traill above the 99th percentile
for level B consultations (item 23) when compared to dl other genera
practitionersin Audrdia. The Hedth Insurance Commission believes that the



aopropriate leve of dinica input may not be able to be maintained at this

servicing rate on aregular and continuing basis.

For this reason, the Hedlth Insurance Commission has formed the view that Dr
Traill’s conduct in connection with the rendering of level B consultation items
may congtitute ingppropriate practice.”

11.  Thedocument then set out further meterid relating to the gpplicant and his
practice under the following headings:

= Background of Dr Tralll

= Hedth Insurance Commission Assessment

» Detalsof Hedth Insurance Commission Concern
= Other Details of Dr Tralll’s Practice

= Chronologicad Record of this Referrd.

12.  Annexed to the referrd document was a summary of the referred materid
together with 4 attachments and 6 reports. The attachments were described as.

= Past counsdlling report

» Censusdaa

= Explanaion of Artificid Neurd Net
= Journd aticles

The 6 reports were described as.

= Daily itemsreport - PIRD

=  Monthly itemsreport - PIRT

=  Top 40 multiple servicing report

» Edimated time report - Pitime

= Pharmaceutica benefits report

= Diagnogtic imaging, pathology and specidigt referra reports.



13.  Theagpplicant was given an opportunity to make written submissonsto the
Director of Professond Services Review within 14 days from the date of the
natification sating why the Director should dismiss the referral without setting up a
Committee (see subsection 88(2) of the 1973 Act).

Professona Searvices Review Committee

14. On 6 August 1997, the Director of Professiona Services Review, Dr A.J.
Holmes, signed an instrument under sections 93 and 95 of the 1973 Act setting up
Professiona Services Review Committee No. 57 (“the Committee”) to consider
whether the gpplicant had engaged in inappropriate practice.

15.  The Committee comprised a Chairperson and two members. The Chairperson
was described in the instrument setting up the Committee as a Deputy Director of
Professona Services Review and amedicd practitioner, each of the two members

being therein described as a vocationdly registered genera practitioner.

Hearing by the Committee

16. Pursuant to section 102 of the 1973 Act, the Committee, by a document dated
10 September 1997, gave the applicant notice of a hearing to be held on 1 October
1997. The Notice of Hearing dtated thet, if necessary, the hearing might continue on

23 October 1997. The document required the applicant to appear and give evidence a
the hearing and to produce the documents referred to in Schedule 1 to the notice. That
Schedule described the documents to be produced in the following terms:

“(1)  All documents relating to the services rendered by Dr Macolm Adams
Traill during the Referrd Period to the patients on the attached lists
(Attachments A, B and C)

(20  All documents relating to the services rendered by Dr Trall during the
Referra Period to the patients numbered 1, 3, 8 and 11 on the attached
ligt (Attachment D)



3 All documents relating to the services rendered by Dr Traill to the
patients on the attached list (Attachment E)

4 All Dr Trall’s Royd Audrdian College of Generd Practitioners
Quality Assurance and Continuing Medica Education records for the
triennium which covers the Referrd Period

) All practice appointment books, day books, diaries and attendance
registersfor the Referra Period: 1 July 199t - 30 June 1996.”

Attachment A to Schedule 1 identified by name the patients to whom the gpplicant
was said to have rendered services from his practice location M, being 1019-1021
Plenty Road, Kingsbury, on 6 July 1995 (90 patients - 91 services) together with the
relevant item number in the Generd Medica Services Table and the Medicare benfit
pad in respect of each service. Attachment B to the schedule identified by namethe

11 patients to whom the gpplicant was said to have rendered services from his practice

location at 1019-1021 Plenty Road, Kingsbury on 5 November 1995 (11 services)
together with the rlevant item number in the Generd Medica Services Table and the
Medicare benefit paid in respect of each service. Attachment C identified by name
the patients to whom the applicant was said to have rendered services from his
practice location P, being 250 Childs Road, Mill Park, on 5 November 1995 (93
patients - 102 services) together with the relevant item in the Generd Medica
Services Table and the Medicare benefit paid in respect of each service. Attachment
D to the schedule identified by name the 40 patients the services to whom were listed
in the Monthly Items Report (PIRT) attached to the referral document together with
the ranking of each of those patientsin that list. Attachment E to the schedule named
21 patients, being the patients ranked 1 to 12 inclusive in the Top 40 multiple
sarvicing report attached to the referral document.

17.  Schedule 2 to the Notice of Hearing Stated:

“This referral concerns your conduct in relaion to whether you have engaged
in ingppropriate practice as defined in the Hedlth Insurance Act 1973 in

connection with the rendering of those services detailed below.



Asdetalled in the referrd, for the purposes of section 87 of the Act, the
referral relatesto al services rendered by you during the referra period from
your practice locationsin the State of Victoria”

18.  The Notice of Hearing was forwarded to the applicant under cover of aletter
dated 10 September 1997 from the Secretary to the Committee. The letter provided
the gpplicant with an outline of the proceedings before the Committee and included
the fallowing:

“Y ou will be asked to provide details of your professond training and

experience. Among other things, the Committee will be interested in:

= your practice arrangements, i.e. type of practice/patients, staffing,
financid and dericd arrangements,

= your high volume of rendered services, particularly level B
consultations;

= absences from the practice, including holidays, and

= your understanding of your professond responghilities under the
Medicare programme.

The Committee will also seek your views of the referral and the matters the
HIC took into consideration in forming its view that your conduct in
connection with the rendering of level B consultations may congtitute
inappropriate practice.”

19. Pursuant to section 106B of the 1973 Act, the Chairperson of the Committee,
by instruments in writing dated 10 September 1997 required the Proper Officer of
Austrdian Medica Devel opments Limited, the company which operated the Premier
Care Medica Centres, including those at Kingsbury and Mill Park, to produce to the
Committee certain clinical records. One instrument required the production of:



“All documents relating to the services rendered during the Referral Period
(2 duly 1995 - 30 June 1996) to the patients on the attached lists (Attachments
A,B,DadE).”

The other instrument required the production of:

“All documents relating to the services rendered during the Referra Period
(1 July 1995 - 30 June 1996) to the patients on the attached lists (Attachments
C,DandE)”

The Attachments A, B, C, D and E were copies of the attachments referred to in
Schedule 1 to the Notice of Hearing given to the gpplicarnt.

20. By letter dated 26 September 1997, the applicant responded to the letter dated
10 September 1997 from the Secretary to the Committee. Attached to the letter was a
lengthy submission to the Committee.

21.  Thehearing by the Committee took place on 1 October 1997. The applicant
attended the hearing unaccompanied.

22. At the commencement of the hearing various documents were tendered in
evidence and marked as exhibits. They included the clinical records provided by
Augrdian Medicad Developments Limited in response to the summonses under
section 106B of the 1973 Act to which reference has dready been made. The
members of the Committee then questioned the gpplicant at some length on matters
relevant to obtaining an understanding of the profile and pattern of his practice during
the referral period. The Committee then discussed with the gpplicant his treatment of
anumber of patientsin respect of whom the Committee had clinical records relating

to thar trestment.

23.  After the dose of the hearing the gpplicant made awritten submisson to the
Committee dated 9 October 1997.



The Committee' s Report

24. Pursuant to section 106L of the 1973 Act, the Committee gave to the

Determining Officer awritten report dated 26 November 1998.

25.  After referring to the review process and to the gpplicant’s persond and

practice details and his working routine, the Committee referred to the level of patient
sarvices rendered by the gpplicant during the referrd period in the following terms:

1] 1.

During the Referrd Period, Dr Traill rendered 28,335 servicesto
11,585 patients at a Medicare Benefit cost of $575,603.45 which
placed him substantialy above the 99th percentile (16,557 services) of
al active vocationdly registered generd practitionersin Audradia Of
these, 20,541 were level B conaultations (item 23), which was dso
subgtantialy above the 99th percentile for level B consultations
(14,374 services).
The remaining sarvices provided by Dr Tralll in the Referral Period
were covered by over 140 individua MBS items and included 6,049
pathology servicesto 1,413 patients. Other services provided by
Dr Traill induded:

147 Leve A surgery consultations,

137 Levd B homevists,

132 Levd C surgery consultations,

8 Leve C home vigts, and

142 specidist referred consultations.

Dr Traill dso advised that he would consult 3 or 4 patients a day who
were Workcover cases and that he would see no more than two
Department of Veteran [sic] Affairs patients aweek. These would be
additional servicesto the Medicare related services referred to above.”

Over 99% of the gpplicant’ s services during the referra period were direct billed to

Medicare.



26.

Under the heading “ Congderation of Dr Traill’s Conduct”, the report records

findings to the following effect:

That adequate and appropriate care was not achieved was demonstrated during
discussions with the gpplicant and examination of the medica records.

The applicant did not demonstrate gppropriate follow-up of tests and did not
maintain an appropriate recal sysem. When initiating trestment, he made no
attempt to ensure that the patient received appropriate follow-up treatment or
review and made no effort to monitor progress and, if necessary, adjust
medication.

His dinica management demongrated flaws in his assessment and
management of conditions presented to him. He did not demongrate the

standard of care expected of agenerd practitioner.

The gpplicant did not record details of past history, present and previous
medications, dlergies and sengtivities, or relevant family history for the
majority of patients consulting him for the first time. Generally he did not
record details of the presenting problem.

When ordering pathology tests, the gpplicant normally only sgnified thison
the patient record as “Peath” and gave no details as to the nature of, or reasons
for the tests.

The gpplicant’ s medica records were not of appropriate quality to alow
another practitioner to take over the management of the patient.

The Committee' s report then gives eight specific examples where the lack of adequate

medica records had a negative impact on adequate patient follow-up or where an
unsatisfactory leve of clinica input and management was apparent. The eight patients
concerned (whom we will identify only by their initids) were JS, TS, V, MT, JP, PR,
PBand TM.
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27.  The Committee rglected the assertions made by the gpplicant that his patients
were “trangents’ and that he was to be regarded as a*“locum tenens’ only and thet, in
consequence, his responghilities to his patients were different from those of the
norma generd practitioner. The Committee regarded the labelling of patients as
trangents as a device used by the gpplicant to judtify alow leve of clinicd input, a
lack of adequate record keeping and an unsatisfactory approach to patient
management in terms of follow-up of diagnoses and treatment.

28.  The Committee aso rgjected the gpplicant’ s contention that he should not be
treated as agenerd practitioner. The Committee also regjected his contention that he
was entitled to clam Medicare benefits at the higher rates payable in respect of
services rendered by a specidist where another generd practitioner in the Premier
Care Medica Centre discussed a patient with the applicant or asked the patient to see
the applicant or where a consultant to whom the applicant had referred the patient
directed the patient back to the applicant with arequest that tests be ordered for the
further management of the patient’ s condition. Specific examples were identified by
the Committee and a finding made that the gpplicant’s conduct in this regard would be
unacceptable to the genera body of medica practitionersin generd practice.

29. A finding was adso made by the Committee that the gpplicant’s conduct in
billing item 23 (levdl B surgery consultation) where the time actualy spent with the
patient would not enable the necessary ements of an item 23 service to be carried
out would be unacceptable to the generd body of medica practitionersin generd
practice. Specific examples, which were said to be by no means exhaugtive, were
identified where the gpplicant’ s conduct in billing item 23 was ingppropriate, the
Committee expressing the view that item 3 was the gppropriate item. In the case of
one patient the Committee concluded that certain consultations charged asitem 23
were “unnecessary and did not warrant a Medicare benefit.” The patients concerned
(whom we identify only by their initids) were MP, BK and KMcG. It is convenient
to mention &t this point that, at the rlevant time, alevel B consultation (item 23) was
aprofessond atendance by agenerd practitioner a consulting roomsinvolving
taking a sdective history, examination of the patient with implementation of a

management plan in relation to one or more problems, or a professond attendance of

-12 -



less than 20 minutes duration involving components of a service to which certain
other items gpplied. In contrast, alevel A consultation (item 3) was a professiona
attendance by a generd practitioner a consulting rooms for an obvious problem
characterised by the straightforward nature of the task that required a short patient
history and, if required, limited examination and management.

30.  The Committee was critica of the gpplicant’ s trestment with lithium (a drug
used in the trestment of manic depresson and a drug with known rend toxicity) of
patients suffering from hepatitis C, multiple sclerosis and cancer. The Committee
identified level B surgery consultations with a number of patients which, in the
Committeg' s opinion, did not warrant the payment of Medicare benefits.

31.  The Committee was a0 critica of the practice a the Premier Care Medica
Centres at Kingsbury and Mill Park under which medica practitioners, including the
goplicant, sgned blank Medicare Clam for Assgned Benefit Forms (DB1 Forms)
which were then stored in bulk. Each of the formsincluded a declaration to be made
by the practitioner who rendered the service that dl information in the accompanying
clam wastrue and that dl services for which payment was clamed were provided by
the practitioner or on hisor her behdf. The effect of this procedure, the Committee
concluded, was that the applicant was not taking responsibility for the direct hill
claims submitted to Medicare on his behdf. The gpplicant’s conduct in thisregard
would, in the Committee’' s opinion, be unacceptable to the genera body of generd
practitioners.  The Committee was, however, unable to rdate this finding to any of
the services it examined within the referra period.

32. The Committee' s concluson was expressed in these terms:

“After congdering the Referrd and dl the evidence before it, and after
applying its combined body of knowledge, the Committee has concluded that
Dr Trall’s conduct in relation to those services referred for consideration and
specified throughout this report would be unacceptable to the genera body of
medica practitioners practisng in generd medica practicein Audrdia The
Committee therefore concludes that Dr Traill has engaged in inappropriate
practice as defined in section 82(1)(a) of the Health Insurance Act 1973.”

-13-



The Find Determination

33.  On 12 October 2000, the respondent, who described himsdlf as* Determining
Officer by virtue of aMinigterid gppointment made in accordance with section 106Q
of the Act” signed a document described as*Final Determination, Section 106T,
Hedlth Insurance Act 1973". The document recited that the Committee had found that
the applicant had engaged in ingppropriate practice as defined in section 82 of the
1973 Act and directed that:

“()  inaccordance with paragraph 106U(1)(a) of the Act, the Director of
Professona Services Review or the Director’s nominee reprimand Dr
Tralll in relation to the matters specified in paragraphs 3.2.5, 3.2.6 and
3.2.9 of the attached statement of reasons;

2 in accordance with paragraph 106U(1)(b) of the Act, the Director of
Professiona Services Review or the Director’ s nominee counsel
Dr Traill in relaion to the matters specified in paragraphs 3.2.5, 3.2.6
and 3.2.9 of the attached statement of reasons;

3 in accordance with paragraph 106(U)(1)(c) of the Act, Dr Traill repay
to the Commonwedth Medicare benefits in the amount of $1,103.15 as
specified in Attachment 1 being:

(@  $83.40 representing Medicare benefits for consultations to
patient BK which the Committee found did not warrant
payment of Medicare benefit; and

(b) $1,019.75 representing the difference between the Medicare
benefits for consultations to patients MP and KM c¢G which Dr
Traill billed as Item 23 sarvices and which the Committee
found should have been billed as Item 3 sarvices,

and that any Medicare benefit that would otherwise be payable for the

services cease to be payable;
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4 in accordance with paragraph 106U(1)(g)(i) of the Act, Dr Traill be
disqualified for aperiod of 3 years from the time when this
determination takes effect in repect of the provision of dl servicesto
which an item rdlaesin Group Al of Part 2 of the Generd Medicd
Services Table; and

) in accordance with paragraph 106U(1)(h) of the Act, Dr Traill be fully
disqudified for aperiod of 2 years”

Attached to the final determination was a statement of reasons.

34. Paragraphs 3.2.5, 3.2.6 and 3.2.9 of the statement of reasons were as follows:

“3.25 The Committee found Dr Traill’s conduct, in relation to the dlinica
input into services provided to the eight case examples set out in pages 12-16
of the Report, would be unacceptable to the generd body of medica
practitionersin general medica practice (Report pl6).

3.2.6 The Committee congdered that Dr Trall’s conduct, in billing Item 23
for the specific consultations referred to at pages 21- 22 of the Report, where
Dr Traill had not provided the appropriate leve of clinica input, would be
unacceptable to the generd body of generd practitioners (Report p22).

3.2.9 The Committee consdered Dr Traill’s conduct in not taking
respongibility for the direct bill clams submitted to Medicare on his behalf
would be unacceptable to the generd body of genera practitioners. It did not
relate this finding to any of the services examined within the Referra Period
(Report p26).”

The patients referred to in paragraph 3.2.5 of the report are referred to in paragraph 26
of these reasons. Asto the patients referred to in paragraph 3.2.6 of the report, see
paragraph 29 of these reasons. Asto paragraph 3.2.9 of the report, see paragraph 31
of thesereasons. Attachment 1 to the find determination set out the calculations by
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which the respondent arrived a the amounts of $83.40 and $1,019.75 (Directions (@)
and (b) of thefind determination refer).

Reques for Review of Find Determination

35. By letter dated 13 November 2000 addressed to the Minister for Health and
Aged Care, Messrs Tress Cocks & Maddox, Solicitors, sought on behdf of the
goplicant areview of the find determination made on 12 October 2000. The letter set
out 31 grounds on which the review was sought. Not al of the grounds were relied
upon in argument before the Tribund.

Rdevant Legidative Provisons

36.  Between the date of the Committee’ s report (26 November 1998) and the date
of the find determination (12 October 2000), the 1999 Act, to which some reference
has aready been made, came into operation. The amendments made by that Act to
the 1973 Act included:

= A provison (seeitem 47 of Schedule 1) repealing section 106Q pursuant to
which the respondent had been gppointed as the Determining Officer and
repealing section 106R (providing for a copy of the Committee s report to be
given to the person under review), section 106S (providing for the making of a
draft determination) and section 106T (providing for the making of afind
determination);

= Provisons (seeitems 48, 49 and 53 of Schedule 1) amending section 106U
(providing for the content of determinations).

However, item 65 of Schedule 1 to the 1999 Act (to which some reference has
aready been made) provides that the amendments made by that Schedule do not
apply in respect of amatter that, before the commencement of the Schedule, was
referred under section 86 of the 1973 Act by the Commission to the Director of
Professiona Services Review appointed under section 83 of the 1973 Act and that
the 1973 Act asin force immediately before the commencement of Schedule 1 to
the 1999 Act continuesto apply in respect of any such matter. As previoudy
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mentioned, it was not contended by either party that the matter presently before
the Tribund is other than such amaiter.

37.  Patll of the 1973 Act deds with “Medicare Benefits’. Subsection 10(1)
provides that where medica expenses are incurred in respect of a professond
sarvice rendered in Audtrdia to an digible person, Medicare benefit is payable in
respect of that professond service. The expresson “digible person” includes
(see section 3) an Audrdian resident, an expresson which isitself defined in
section 3. The expression “professiona service’ includes (see section 3) aservice
(other than a diagnogtic imaging service as defined) to which an itemin the
Generd Medica Services Table prescribed under section 4 relates, being a
cinicaly rdevant service that is rendered by or on behaf of amedica
practitioner. A “dlinically relevant service’ (see again section 3) is, so far as
material for present purposes, a service rendered by amedica practitioner thet is
generdly accepted in the medicd profession as being necessary for the
gppropriate treatment of the patient to whom it is rendered.

38. Pat VAA creates a scheme under which a person’s conduct can be
examined to ascertain whether ingppropriate practice as defined in section 82 is
involved and provides for action that can be taken in response to ingppropriate
practice (subsection 80(1)). Inidentifying the text of relevant sections within Part
VAA of the Act, anumber of amendments effected by the 1997 Act and the 1999
Act must be disregarded as those amendments do not apply to a matter, such as
the present, which was referred under section 86 of the 1973 Act before the
respective dates of commencement of those amending Acts. In what follows the
provisons of the 1973 Act are stated in the form relevant to the resolution of the

issues that arisein this review.

39.  Section 82 providesthat a practitioner engages in ingppropriate practice if
the practitioner’ s conduct in connection with rendering or inititing servicesis
such that a Professiona Services Review Committee could reasonably conclude
that, if the practitioner isa peciadigt, the conduct would be unacceptable to the
generd body of the members of the specidty in which the practitioner was

practisng when he or she rendered or initiated the services. The expression



“sarvice’ is defined in subsection 81(1) to include a service for which, at the time

it was rendered or initiated, Medicare benefit was payable. Subsection 81(2)
providesthat, for the purpose of Part VAA, genera medical practice isto be taken
to be aspecidty and medica practitioners practising in general medica practice
are to be taken to be specidigts in that specidty.

40.  Subdivison C of Divison 4 of Part VAA provides that, in the
circumstances there stated, a Professona Services Review Committee may, in
meaking findings on the conduct of the person under review in connection with the
referred services, base its findings wholly or partly on itsfindings on his or her
conduct in connection with a sample of those services (subsection 106H(1)),
provided the requirements of subsection 160H(2) are satisfied.

41.  Under section 106L, if the person under review was a practitioner and a
pecidist when the referred services were rendered or initiated, the Committeeis
required to give to the Determining Officer awritten report setting out its findings
on whether the practitioner’ s conduct in connection with rendering or initiating the
referred serviceswas, in the Committee’ s opinion, unacceptable to the generd
body of the members of the speciaty in which the practitioner was practising at
thet time.

42.  If the Committee s report contains afinding that the person under review
has engaged in inappropriate practice in connection with rendering or initiating
some or dl of the referred services, the Determining Officer must make a draft
determination in accordance with section 106U and, after giving the practitioner
an opportunity to make written submissions suggesting changes to the draft, make
afind determination in accordance with that section (sections 106S and 106T).

43.  Section 106U provides for the content of determinations. A determination
must contain one or more of the prescribed directions. These include a reprimand,
counsdlling, repayment to the Commonwesdlth of the whole or part of the
Medicare benefit that was paid in respect of services “in connection with which
the person under review is stated in areport under section 106L to have engaged
in inappropriate practice’ and disqudification wholly or partidly.



Role of the Tribund

44.  Therole of the Tribunal (see section 116 of the 1973 Act) isto review the
fina determination dated 12 October 2000. By virtue of section 119 of that Act,
the Tribund is required to consder the matter to which the determination relates
having regard to the grounds set out in the request dated 13 November 2000, the
documents forwarded by the Minister with the request and any addresses made to
the Tribuna during the proceedings on the review and, where the determination
conssts of afind determination under section 106T, to affirm or set asde the
determination, or set asde the determination and make any other determination
that the Determining Officer is empowered to make under that section. The
Tribund’ srole is not, however, confined to reviewing the appropriateness of the
directions given by the Determining Officer under section 106U but extendsto a
review of the materia that was before the Committee and the Committee' s
findings as set out initsreport. In reviewing the materia that was before the
Committee, the Tribund having no power to receive further maerid, itis
incumbent upon the Tribund to exclude from its consideration any materia that
was otherwise relevant to an aspect of the investigation that the Committee was
empowered to conduct but in relation to which there was a denid by the
Committee of procedura fairnessto the gpplicant. The Tribund isdso bound, as
was the Committee, to confineits review to matters that are the subject of the
referrd (see Adams v Young (1988) 83 FCR 248 at pp 298-9; Mercado v Holmes
[2000] FCA 620 at pp 14-16).

Condderation of the Issues

45.  Counsd for the gpplicant submitted that the Committeg sfinding of
ingppropriate practice and the final determination could not be supported. He
summarised his submissons asfollows

(1) Thefind determination was based on criticisms which went beyond the
meatters that were the subject of the referrd to the Committee.
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(2) The Committee upheld a complaint of failure to give appropriate care
having regard to the number of services rendered without engaging in a
proper sampling procedure guided by section 106H of the 1973 Act.

(3) The Committee made generd criticisms which do not adequately
identify the services or groups of servicesto which they reate.

(4) The Committee made adverse findings which had not first been
identified and particularised to the gpplicant a atime dlowing him to
prepare a proper response according to the requirements of procedural

farness.

(5) The Committee made adverse findings based on its own opinion on
inappropriate practice rather than by reference to standards of practice
identified as prevailing in the gpplicant’ s specidty and referable to the

actua circumstances in which the services were rendered.

(6) The Committee was not vaidly congtituted under section 95 of the 1973
Act and was, consequently, incapable of making the peer judgment
required by section 106L (1)(a) of that Act.

(7) The Committee misunderstood, and its report gives a distorted
impression of, the evidence given by the applicant, the Committee
meaking adverse criticisms which should not be supported on their

merits.

(8) The Determining Officer misconceived his powers by attempting to
extrgpolate findings of culpability which were not supported by the
Committee' s report.

(9) The Determining Officer had no power under paragraphs (g) and (h) of
subsection 106U(1) of the Act to impose disqudlifications exceeding 12
months and 6 months respectively.



(10) Taking into account the limitations of the investigation by, and the
report of, the Committee and the circumstances under which the
gpplicant practised at the time, the sanctions imposed were
disproportionate to his culpability and went far beyond what was
appropriate.

In the course of his submissions counsd for the applicant made critical comments
upon much of the Committee' s report.

46. Counsd for the respondent made detailed submissions in support of the
Committee’ s procedures and findings and submitted that the Tribuna should affirm
the final determination made on 12 October 2000.

47. Theinitid question for the Tribund is whether any of the materid on which
the Committee relied should not be taken into consideration by reason of it having
been obtained in circumstances which denied procedurd fairness to the applicant.

48. Pursuant to subsection 88(1) of the 1973 Act, the applicant had received a
copy of the referral document and its various attachments which made it plain that the
subject matter of the referral was the appropriateness of the clinical input by the
gpplicant in rendering, during the referra period, the identified medical services.

Some three weeks prior to the hearing by the Committee, the applicant received the
notice of hearing dated 10 September 1997 issued under section 102 and the covering
letter of the same date Signed by the Secretary to the Committee. A schedule to the
notice of hearing and the attachments referred to in that schedule identified by name
each of the patients whose medical records were to be produced to the Committee.

49, By letter dated 26 September 1997 the gpplicant responded to the letter
dated 10 September 1997. The applicant’ s letter and its attachments comprised some
90 pages. Included was aformulation of what the applicant regarded as basic issues
and some 190 questions by which he sought to interrogate the Committee. Although
many of the questions were argumentative and othersirrelevant to any issue that the
Committee had to determine, the nature and content of the questions demonstrates that
the gpplicant was familiar with the contents of the referral document and its
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attachments and was well aware of the subject matter to be investigated at the
proposed hearing by the Committee.

50. The applicant, therefore, knew that the Committee would be examining the
information contained in the referral document and he knew which medica records
the Committee would be examining. Further, the referral was not the first notification
that the gpplicant had received about the Commission’s concern. He had been
interviewed by a Hedth Insurance Commission Medica Adviser on two occasons
concerning his practice - 6 September 1994 and 17 October 1995 - the |latter date
being within the referrd period.

51. We are unable to accept the submission by counse for the gpplicant that the
Committee' s proceedings were not procedurdly fair. The gpplicant was, in our
opinion, given appropriate notice of the matter to be investigated by the Committee,
namely the appropriateness of hisclinica input in rendering medica services during

the referral period and he had areal opportunity to respond.

52. Two digtinct but related themes permesate the applicant’ swritten
submissions to the Committee and his ora statements at the hearing and provided the
foundation for some of the submissons made to the Tribund by counsd for the
gpplicant (seeitems 5, 6 and 10 in paragraph 45 above). The themes draw attention to
the gpplicant’ s qudification in pathology and the circumstances in which the gpplicant
practised at the Premier Care Medica Centres a Kingsbury and Mill Park during the
referral period. The assertion was made that it was not in accordance with the
relevant statutory provisions for his practice a those centres during the referral period
to be judged by the Committee as it was congtituted, namely by a Deputy Director of
Professiona Services Review and two vocationdly registered genera practitioners.
The Committee should, it was submitted, have been congtituted by a Deputy Director
of Professona Services Review and two members with specidist qudificationsin
pathology. It was aso asserted that the test to be gpplied in determining whether the
applicant had, in rendering services at these centres in the referra period, engaged in
inappropriate practice was not whether the conduct would be unacceptable to the
generd body of generd practitioners who did not have specidist qudificationsin
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pathology and were not practising in circumstances smilar to those in which the
gpplicant practised at the relevant time.

53. In our opinion, neither of the propositions referred to can be accepted.
Although the applicant varioudy described himsdlf asa*“ Specidist Generd (Clinical)
Pathologis”, asa*“ Specidist Physcian (Pathology)”, as a* Consulting Pethologist”
and asa"Consulting Specidist (Generd) Pathologist”, we have no doubt that, in
rendering services during the referral period at the Premier Care Medica Centres at
Kingsbury and Mill Perk, the gpplicant was practisng not as specidist pathologist but
asavocationdly registered genera practitioner. It follows that the test to be gpplied
in determining whether the applicant had engaged in inappropriate practice is whether
his conduct would be unacceptable to the generd body of generd practitioners.

54. In congdering the other submissions of counse for the applicant, some
further reference must be made to the nature of the gpplicant’s practice a the Premier
Care Medical Centres a Kingsbury and Mill Park and the background material
relating to the services provided by the gpplicant at those centres as disclosed by the
referra document and its attachments and the other materid that was before the

Committee.

55. The medical centres concerned provided an extended hours medical service
staffed by medica practitioners who attended the centres on arostered basis. In
generd there was no appointment system in place a either centre, patients being
trested, except in emergency Stuations, in the order in which they attended the centre.
Deaysin trestment could occur depending on the number of patients attending a any
particular time and the number of medical practitioners then on duty. Patients could
request to be seen by a particular medical practitioner and, if that practitioner were on
duty and available, the patient would be seen by that practitioner. Some patients who
attended either of the centres did so on only one occasion. Other patients attended at
one of the centres on a number of occasions, some on many occasons. A patient
might be seen by a different medica practitioner on each attendance depending on the
time of the attendance and the practitioners then on duty.
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56. The applicant practised mainly a the medica centre at Kingsbury and in
the period from 2 July 1995 to 7 January 1996 (both datesinclusive) he practised a
the medica centre a Mill Park but dmost exclusively only on Sundays. The
Committee found that the applicant regularly worked at the medical centres for
approximately 57 hours per week. He was rostered for duty from between 1 and 4
p.m. until 11 p.m. though he sometimes, particularly on Sundays, worked longer
hours than those for which the roster provided.

57. Reference has previoudy been made to the fact that during the referrd
period the applicant rendered 28,335 services which included 20.541 level B
consultations (item 23). A breakdown of those figures according to the practice
location a which the services were rendered is shown in the following table:

- 24 -

Location Services Number of Levd B

Rendered | Conaultations | Consultations
Kingsbury 19,243 18,151 17,919
Mill Park 2,766 2,603 2,594
Trezise Pathology, Farfied 6,049 - -
Other 277 233 28
Totd 28,335 20,987 20,541

The difference between the number of consultations and the number of level B
consultations as shown in the above table is accounted for by the following:

In respect of Kingsbury, the difference of 232 is made up of 143 leve A

surgery consultations, 3 level B homevidts, 81 level C surgery

consultations and 5 level D surgery consultations.

In respect of Mill Park, the difference of 9 ismade up of 2 leve A
surgery conaultetions, 1 level B homevisit and 6 level C surgery

consultations.

58. The following table shows, in respect of each of the Sundays in the period 2
July 1995 to 7 January 1996, the number of services rendered by the applicant at the

medica centre at Mill Park and the number of those services thet are shown by the
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Dally Items Report (PIRD) attached to the referrd document as having been billed to

Medicare aslevel B consultations (item 23):

Date Number of | Leve B Date Number of | Level B
Services Consultations Services Consultations

2.7.95 92 89 8.10.95 108 104
9.7.95 90 87| 15.10.95* - -
16.7.95 88 83 22.10.95 84 81
23.7.95* 18 17 29.10.95 120 113
30.7.95 115 108 5.11.95 102 92
6.8.95 83 75 12.11.95 87 86
13.8.95 103 99 19.11.95 110 100
20.8.95 141 129 26.11.95 110 100
27.8.95 87 83 3.12.95 87 80
3.9.95 90 80 10.12.95 107 98
10.9.95 91 89 17.12.95 104 96
17.9.95 111 102 24.12.95 94 38
24.9.95 82 78| 31.12.95* 59 55
1.10.95 101 M 7.1.96 105 100

* On these three dates the gpplicant is shown to have rendered 67, 60 and 69

services repectively at the medica centre at Kingsbury.

The above table shows that the gpplicant rendered atota of 2,569 services (including
2,406 level B consultations) at the medica centre a Mill Park on the Sundays listed.

59. The Daily Items Report (PIRD) aso shows the number of services that the
applicant rendered at the medical centre at Kingsbury on each day during the referra
period. On 174 days the applicant rendered more than 60 services as shown in the

following teble:
Number of Number of

Services Days
61-70 78
71-80 51
81-90 22
91-100 20

101-110 3

Totd 174 days




60. The Committee was a0 able to obtain some insight into the gpplicant’s
gpproach to the conduct of his practice from statements that he made in his
correspondence and in the submission to the Committee dated 26 September 1997.
For example, in hisletter dated 1 November 1995 addressed to the Health Insurance
Commisson Medical Adviser who interviewed him on 17 October 1995 he made
gatements to the following effect:

He was obliged not to initiate any action that might reduce the image or
profitability of the medical centres.

The medical centres were to be emptied of patients as soon after closing
time as possible and he followed this practice.

Because management of the medica centres would not permit medical
practitioners working in those centres to refer patients for pathology to
other than anominated pathology laboratory, he was unable to
participate easly in any integrated involvement with the other medica

practitioners at the centres.

61. The applicant’ s letter dated 26 September 1997 addressed to the Secretary
to the Committee included the following statement:

“I have no practice in the clinics. Intherelevant clinics| am
employed to practice and am alocated rosters with or without other
doctorsto assst me. A high percentage of the patients are
‘trandents - those who choose to use the clinic for out of hours
sarvices, or cannot obtain appointments to see their ‘norma’ doctor
during working hours. Mogt are seen on afirst come, first served
basis, being the policy set by the management.”

62. It isagaing a background exemplified by materia including that referred to
above that the Committee commenced to question the applicant concerning the
generd profile of his practice a the Premier Care Medica Centres. Although many
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of the statements the applicant made to the Committee were not responsive to the
questions asked of him, what does emerge is an understanding of the gpplicant’s
approach to the provison by him of medica services a the centres at Kingsbury and
Mill Park. The Committee dearly found many of his satements illumineting and
fully supportive of the concern that he did not provide the appropriate leve of clinica
input in respect of each and every service that he rendered.

63. In the course of his ord statements to the Committee at the hearing on
1 October 1997, the gpplicant made statements to the following effect:

What's normd to you and what's normal to me are probably quite different.
Mogt of the patients | see are probably out of standard working hours.
They are transents.

Asagenerd rule | would do nearly dl procedures and things without staff.

The average duration of a consultation is abit longer than eight minutes.
When there has been ared very bad day | have crossed the Sx minute
patient consultation but that israre and | do not likeit. Infact | am not
terribly happy when | get faster than eight minutes.

Asfar as| am concerned | do what is necessary at the time to solve thelr
particular problem of thetime. If they want to come back and see me a
another time wel that istheir business. | very rarely tdl patientsto come
back, unlessit is clearly medicdly indicated. It isnot my habit to direct
the continuum to mysdf.

The vast mgority of the patients come in with a particular problem at the
time for aquick fix, particularly out of hours.

When pathology tests are ordered | usudly just put “Peth” in the file notes.
Any other doctor who wishes to know what blood tests were ordered can
telephone the laboratory | use and find out what has been ordered and what



has not been done. Very rarely would the subject be sufficiently urgent to

require afull documentation.

64. During the course of his evidence before the Committee the gpplicant was
asked to comment on the hepatitis C serology as a marker. His attention was directed
to the circumstance that, notwithstanding his understanding that hepetitis C antibody
does not ever disappear, he had in quite a number of cases ordered monthly hepatitis
C antibodies. He said he had done this because he was tregting the patientsin
question for hepatitis C with lithium. This statement led the Committee to seek

further darification from him as to the basis for treating those patients with lithium

and with the ethical congderations involved in usng an unproved trestment which
could generate toxic Sde effects. The gpplicant dso said he had prescribed lithium

for patients suffering from cancer and multiple sclerosis.

65. Counsd for the applicant submitted that it was not open to the Committee
to explore questions concerning the proper mode of treating patients with hepatitis C
because the question was related, not to clinicd input, but to clinica judgment.

66. In our opinion, the matter having come to the attention of the Committeein
the circumstances mentioned, the Committee was clearly judtified in tregting it asa
matter of serious concern. It was sufficiently related to the subject matter of the
Committee' s investigation to warrant the members of the Committee asking further
guestions about it and expressing an opinion asto its gppropriateness. The question
may well be asked whether, in terms of the definition of “dlinicaly relevant service’

in section 3 of the 1973 Act, the use of lithium in the treetment of a patient suffering
from any of the conditions mentioned would be generdly accepted in the medica
profession as being necessary for the appropriate treetment of the patient. 1n our
opinion, a negative answer must be given to that question. In any event, thereisno
support for the assertion that the findings of the Committee in respect of the other
matters found adversely to the gpplicant were tainted by what it said in reation to the
applicant’suse of lithium.

67. The Committee expressy acknowledged in its report that it had not
proceeded in accordance with the forma sampling procedures referred to in section
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106H of the 1973 Act. It had before it, however, the medica records relating to more
than 200 patients, those records relating to the services rendered to the identified
patients throughout the referra period. The Committee continued its investigetion by
discussing with the gpplicant specific problems that the members of the Committee

had identified as the result of examining those records, referring to the particular
patients by name. Although only alimited number of patients were discussed with the
gpplicant, those patients had presented with avariety of medicd problems. Itis
reasonable to conclude that the Committee regarded the applicant’ s generd evidence
concerning the conduct of his practice as having been confirmed in materia respects
by the explanations he gave in relaion to the pecific patients upon whaose trestment
he had been asked to comment. In these circumstances the Committee no doubt
considered it unnecessary to question the applicant about other patients at a further
hearing. Inthisregard it is of some significance thet, in the course of responding to
questions about specific patients, the applicant repeated some of the generd

gatements which he had previoudy made as to his mode of practice and which are
referred to earlier in these reasons. He added a statement to the effect that he became
bored if seaing less than eight patients an hour.

68. We are satisfied that a group of medicd practitioners with extensve
experiencein generd practice, such as the members of the Committee, could, from an
examination of the materia that was before them, draw an overdl picture of the
applicant’s practice during the referral period and discern its essentid features. They
could also consider how the conduct of the applicant in carrying on his practice in that
fashion would be viewed by the generd body of generd practitioners. The materid
before it was such that the Committee could reasonably conclude that the applicant
was nat, in every indance, providing aleve of clinicd input that was adequate for the
proper care of his patients and that his conduct in connection with the rendering of
some of the services the subject of the referrd amounted to ingppropriate practice

within the meaning of that expression in subsection 82(1) of the 1973 Act.

69. From a careful congderation of the whole of the materid that was before
the Committee and taking into account the addresses made to the Tribund, we arein
ubstantid agreement with the criticiams that the Committee made of the manner in

which the gpplicant conducted his practice. The rapid throughput of patients would,
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of itsdlf, clearly militate againgt adequate assessment being made of the patients
seeking hiscare. Of great Sgnificancein thisregard are the genera Satements
concerning his practice to which reference has already been made. Also of great
ggnificance is the inadequiacy of the notations he made in the medica records of the
patients who consulted him.  As the Committee noted, the notations were deficient in
that in most cases there was no record of past history, present and previous
medications, dlergies and sengtivities or family history where rdlevant. Further, the
notes generally did not record presenting problems or full details of the treatment
advised or a proposed management plan. The inadequacy of the records, even asan
aide memoaire to the gpplicant, was apparent from the discussion concerning specific
patients. Many of the explanations he offered were based not on any notation in the
medical records of the patient but on the applicant’ s recollection of the patient
concerned. It is sufficient to make the point to refer to three examples where the
absence of an adequate notation is of particular Sgnificance. In the case of patient RJ
for whom warfarin was prescribed, the dosage was not recorded at any stage even
though the patient returned frequently for follow-up. In the case of patient JS, no
detail was recorded of the cause of facid lacerations even though suturing was
required and no mention was made of tetanus prophlyaxis. In the case of patient JV, a
child of two years with ashmain a potentidly life threatening Stuation, the notes are
totaly inadequate.

70. The gpplicant sought to excuse the lack of adequate notations by referring
to the patients as “transents’. We have dready referred to this assertion. We have no
doubt that the generd body of general practitioners would regard it as most important
to have adequate notes about a new patient even if the practitioner senses thet the
patient may not attend again.

71. We also note that the case notes kept by the gpplicant areidiosyncratic: the
applicant adopted a personal shorthand. However, even with such assstance asa
record of the symbols used offered, the notes were not easily deciphered or
interpreted.

72. What was recorded by the applicant clearly did not satisfy the three criteria
for record keeping set out in the “1996 Entry Standards for General Practice”
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developed and published by The Royad Austraian College of Generd Practitioners,
namely:

“Each patient’s medical record is comprehensive, well organised and legible”

“The practice incorporates hedth summaries into active patient medica
records.”

“Each patient’ s medica record contains accurate information about each
encounter which is sufficient to alow another doctor to carry on management
of the patient.”

The third of the above criteriais of particular importance in the present case as it was
very likely that a patient attending on a subsequent occasion would be seen by a
medicd practitioner other than the applicant.

73. In the result, we have reached the firm conclusion that the gpplicant’s

conduct in connection with rendering some of the services the subject of the referrd
amounted to ingppropriate practice within the meaning of that expression as defined

in subsection 82(1). We are, of course, unable, on the available materid, to relate that
conclusion to particular services rendered to identified patients (other than those
identified by the Committee in its report) or to a gpecific proportion of the tota

number of services rendered by the applicant during the referrd period at the Premier
Care Medica Centres at Kingsbury and Mill Park. Asvon DoussaJexplainedin
Retnargjav Morauta (1999) 93 FCR 397 at pp 410-412, it is not necessary to do so: it
isaufficient if the ultimate conclusion that a practitioner has engaged in ingppropriate

practice relates the conduct congtituting the ingppropriate practice to afinding that

some of the services referred would be unacceptable to the generd body of members

of the specidty in which the practitioner was practisng at the relevant time.

Beaumont Jtook asmilar gpproach in Adamsv Yung (1998) 83 FCR 248 at pp 283-4
and the decison in Tankey v Adams [1999] FCA 683 and, on appeal, [2000] FCA

1089 is congstent with that view. The position s, of course, otherwise when
congderation is being given to the exercise of the power conferred on the
Determining Officer by paragraph (c) of subsection 106U(1). To enliven that power
there must be afinding in the rdlevant report identifying by number, or by a
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percentage of atota, the services in connection with which the practitioner has
engaged in ingppropriate practice as defined.

74, It remains to consider the gppropriateness of the directions set out in the
fina determination dated 12 October 2000. Those directions are set out in paragraph

33 of these reasons.

75. Counsd for the gpplicant submitted that the Determining Officer had no
power to impose the periods of disqudification of 3 years under paragraph (g) of
subsection 106U(1) and 2 years under paragraph (h) of that subsection. It was
submitted that the maximum periods of disqudification were 12 months and 6 months
respectively, those being the periods prescribed in the legidation asit sood during the
referral period.

76. The legidative anendments increasing the maximum periods of
disqudification, being amendments to subsections (3) and (4) of section 106U were

effected by items 21 and 22 of Schedule 1 to the 1997 Act. That Act commenced on 6

November 1997. However, section 4 provided:

“The amendments made by items 1, 2, 3, 7, 12 and 13 of Schedule 1 do not
apply to matters referred under section 86 of the Hedlth Insurance Act 1973
before the commencement of this Act.”

77. In our opinion, theinduson in the Act of the provisons of section 4
limited as those provisons are to the 6 items specified indicates a sufficient intention
on the part of the Parliament that the other itemsin the schedule were to apply
irrepective of the date on which the relevant matter was referred under section 86 of
the 1973 Act.

78. The findings that have been made of ingppropriate practice reflect very
serious concerns as to the conduct of the agpplicant in carrying on his practice. Those
concerns are not confined to the services rendered to the patients identified in the
Committee' sreport. The gpplicant has given no indication of hiswillingnessto
change his method of practice so asto accord more closely with what would be
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acceptable to the generd body of genera practitioners. Nothing that has been put to

the Tribuna convinces us that we should vary the directions given by the respondent.

Concluson

79. for the reasons set out above, the find determination made by the
respondent on 12 October 2000 is affirmed.

Counsd for the gpplicant:
Solicitors for the gpplicant:
Counsd for the respondent:
Solicitors for the respondent:
Dates of hearing:

Pace of hearing:

Date of decison:
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the Professiona Services Review Tribuna congtituted by The Hon A.R. Neaves,
Dr P. Joseph and Professor D. Tiller given on the 28th day of May 2001.

DATED this 28th day of May 2001.
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