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REASONS FOR DECISION

THE TRIBUNAL:

Nature of the Proceeding

The matter before the Tribunal is the review, upon the request of Dr John Howard Grey (“the applicant”) of the final determination relating to the applicant made by Christopher Sheedy (“the respondent”) and dated 14 November 2003.  The matter arises under the provisions of the Health Insurance Act 1973 (Cth) (“the 1973 Act”), the Health Insurance Amendment  Act (No. 1) 1997 (Cth) (“the 1997 Act”) and the Health Insurance Amendment (Professional Services Review) Act 1999 (Cth) (“the 1999 Act”).  At the outset it is to be noted that, although Part VA of the 1973 Act pursuant to which this Tribunal was established and its proceedings regulated was repealed by item 63 of Schedule 1 to the 1999 Act ( a provision which commenced on 1 August 1999), item 65 of that  Schedule (which also commenced on that date) provides, inter alia, that the repeal does not apply in respect of a matter that, before the commencement of the Schedule, was referred under section 86 of the 1973 Act by the Health Insurance Commission (“the Commission”) established by the Health Insurance Commission Act 1973 (Cth) to the Director of Professional Services Review appointed under section 83 of the 1973 Act and that the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act continues to apply in respect of any such matter.  It was not contended by either party that the present matter is other than such a matter.

The Applicant

2.
The following statement concerning the applicant‘s training and qualifications is taken from the report of the Professional Services Review Committee:

“14.  Dr Grey graduated in 1970 at Monash University.  He holds diplomas in obstetrics from the Royal College of Obstetricians and Gynaecologists and the Royal Australian College of Obstetricians and Gynaecologists.  He is a member of the Chinese Acupuncture Science Research Foundation (Taipei) and a member of the Royal Australian College of Medical Administrators.  He is also a member of the International Society of Cosmetic Laser Surgeons and a member of the American College of Forensic Examiners.

15.  Dr Grey was appointed Medical Director of the Total Care Medical Clinic at Frankston, where he still works, in 1996.  Prior to that he had worked as a solo general practitioner in Warracknabeal for 15 years."

In the material before the Tribunal, the Total Care Medical Clinic is also referred to as the Total Care Medical Group.  It is, and was at all material times, operated by the Total Care Medical Group Pty Limited.

The Referral

3.
On 20 November 1997, Dr A.J. Parkes, who described himself as Manager, Professional Services Branch of the Commission and a delegate of the Commission, signed a document referring to the Director of Professional Services Review “the conduct of Dr John Howard Grey relating to whether he has engaged in inappropriate practice within the meaning of section 82 of the Act in connection with rendering and initiation of services”.

4.
The document identified the referred services (see subsection 87(1) of the 1973 Act) as “services rendered and initiated by Dr John Howard Grey that were rendered and initiated during the 2 year period preceding the date of this referral and are:

(i) services provided within a specified location or specified locations, namely, 196 Karingal Drive, Frankston, Victoria, 3199;  and

(ii) services provided within a specified period, namely 1 January 1996 to 31 December 1996”.

5.
The Commission’s concerns were summarised as follows:

“High Volume of Rendered Services
In the referral period 1 January 1996 to 31 December 1996, Dr Grey provided 24,774 services of which 54 were level A consultations (item 3), 22,230 were level B consultations (item 23) and 946 were level C consultations (item 36).  Dr Grey’s services are above the 99th percentile of all active vocationally registered general practitioners in Australia (16,042 services).  The Health Insurance Commission data shows that Dr Grey practised for 49 weeks of the referral year. During this period, Dr Grey provided between  61 and 80 services per day on 67 occasions, between 81 and 100 services per day on 78 occasions, between 101 and 120 services per day on 60 occasions, between 121 and 140 services per day on 27 occasions and between 141 and 160 services per day on two occasions in his apparent average surgery working day.  Time calculations, based on the Entry Standards of the Royal Australian College of General Practitioners (RACGP) suggest that Dr Grey would have needed to spend between 10.2 and 26.7 hours of direct patient contact per surgery working day to provide quality care at a standard acceptable to the RACGP.  The Health Insurance Commission believes that the appropriate level of clinical input may not be able to be maintained at this high servicing rate on a regular and continuing basis.”

The cost in Medicare benefits for the services rendered by the applicant in the referral period was $572,620.45.

6.
The document then set out further material relating to the applicant and his practice under the following headings:

· Background of Dr Grey

· Health Insurance Commission Assessment

· Details of Health Insurance Commission Concern

· Other details of Dr Grey’s Practice

· Chronological Record of this Referral.

7.
Annexed to the referral document was a summary of the referred material together with 4 attachments and 6 reports.  The attachments were described as:

· Census data

· Explanation of Artificial Neural Network

· Journal Articles and Extracts

· Previous Counselling Reports.

The 6 reports were described as:

· Daily item report - PIRD

· Monthly item report - PIRT with Summary

· Top 40 multiple servicing report with Summary

· Pharmaceutical benefits report

· Pathology, Diagnostic imaging and Specialist Referral report and graphs

· Summary of estimated time report.

8.
The referral document and its annexures also disclosed that of the 24,774 services rendered by the applicant during the referral period (see paragraph 5 above), 171 were level D surgery consultations (item 44) and 219 were emergency after hours consultations (item 98).

9.
A copy of the referral document and its annexures was sent to the applicant who was, by notice dated 20 November 1997, invited to make written submissions to the Director of Professional Services Review within 14 days stating why the Director should dismiss the referral without setting up a Committee (see subsection 88(2) of the 1973 Act).

Professional Services Review Committee

10.
On 4 February 1999, the Director of Professional Services Review, Dr A.J. Holmes, signed an instrument under sections 93 and 95 of the 1973 Act setting up Professional Services Review Committee No. 126 (the Committee”) to consider whether the applicant had engaged in inappropriate practice.

11.
The Committee comprised a Chairperson and two members.   The Chairperson was described in the instrument setting up the Committee as a Deputy Director within the meaning of Part VAA of the 1973 Act and a medical practitioner.  Each of the two members was therein described as a Panel member under paragraph 95(1)(b) of the 1973 Act and a general practitioner.

Preliminary Consideration by the Committee

12.
In its preliminary consideration of the referral, the Committee determined that it was necessary to hold a hearing into the matter.  The Committee sought and received a report from Professor D. Nicholls of the Department of Statistics and Econometrics within the Faculty of Economics and Commerce of the Australian National University upon a suitable statistical sampling methodology that would address the concerns raised by the Health Insurance Commission  in its referral of the applicant’s conduct.  Professor Nicholls’ report was received by the Committee under cover of a letter dated 1 March 1999.

13.
Following receipt of Professor Nicholls’ report, the Committee determined that, in proceeding with the investigation of the applicant’s conduct, it would examine four separate areas of concern, namely the rendering by the applicant during the referral period of services under items 23, 36, 44 and 98 of the General Medical Services Table.

14. At the material time, a Level B consultation (item 23) was a professional attendance by a general practitioner at consulting rooms involving taking a selective history, examination of the patient with implementation of a management plan in relation to one or more problems, or a professional attendance of less than 20 minutes duration involving components of a service to which item 36, item 44 or certain other items applied.  A Level C consultation (item 36) was a professional attendance by a general practitioner at consulting  rooms involving taking a detailed history, an examination of multiple systems, arranging any necessary investigations and implementing a management plan in relation to one or more problems, and lasting at least 20 minutes, or a professional attendance of less than 40 minutes duration involving components of a service to which item 44 or certain other items applied.  A Level D (item 44) consultation was a professional attendance by a general practitioner at consulting rooms involving taking an exhaustive history, a comprehensive examination of multiple systems, arranging any necessary investigations and implementing a management plan in relation to one or more complex problems, and lasting at least 40 minutes, or a professional attendance of at least 40 minutes duration for implementation of a management plan.  Item 98 involved a professional attendance after hours at consulting rooms on not more than one patient on one occasion where the attendance was initiated by or on behalf of the patient in the same unbroken after hours period, where the patient’s medical condition required immediate treatment and where it was necessary for the doctor to return to, and specially open, consulting rooms for the attendance.

Sampling Methodology

15.
Professor Nicholls set out the sampling methodology in the following terms:

“4.  The Sampling Approach and the Determination of Sample Sizes
The detection of inappropriate practice requires the selection of a random sample from each of the classes of services of interest.  Consider the total number of services (items or patients) of interest and denote this class size by N.  If d represents the proportion of inappropriate services (with p the percentage of inappropriate services so that p=100d%), there is a formula which relates the sample size (denoted by n) to the class size.  This formula determines the size of the random sample necessary to predict with 95% confidence that the proportion (or percentage) of inappropriate practice derived from the sample will be written ±100x% of the true proportion.  (Note that x is expressed as a proportion or fraction, e.g. if x=0.1 then 100x%=10%).

That is, there is a relationship between class size (N), sample size (n), and the proportion of inappropriate practice (d) such that one can be 95% confident that the proportion determined from the sample is within ±100x% of its true value.  This relationship is given by the formula

n={N4d(1-d)}/{4d(1-d)+(x²)(N-1)}


(1)

(In this formula x² denotes x raised to the power 2, i.e. ‘x squared’).

If d=0.5 (i.e. 50% inappropriate practice - the incidence which requires the largest sample) and it is required to be able to predict with 95% confidence that the proportion derived from the sample will be within ±10% (x=0.1) of the true proportion of inappropriate practice, then for a given class size N, from equation (1) above the sample size n is given by 


n=N/{1+0.01(N-1)}




(2)

When n is calculated from equation (2) if it is not a whole number then it should be rounded up to the next whole number.  For example, if (2) gave a value of 77.8 then the sample size chosen would be 78.

In practice to determine the level of inappropriate practice the following 5 step procedure should be followed for each group of services (items or patients) of interest.

1. For a given class size N determine size n of the random sample from equation (2) above (noting that this choice of d which represents 50% inappropriate practice requires the largest sample).  For example, if the class size N=500, then equation (2) gives n=83.5 so the size of the random sample to be chosen is 84.

2. From the random sample obtained in step 1 (i.e. from the 84 in the sample), the Committee should select the first 30 such services (the exploratory sample) and determine as to what number, if any, of these services are inappropriate.

3. If the Committee decides that less than 20% (i.e. less than 6 of the 30) were inappropriate no further action should take place.  In this case it is concluded that there is insufficient evidence to determine that inappropriate practice has taken place.

4. If the Committee decides that 6 or more, say 9 of the 30 services in the exploratory random sample are inappropriate, that is 30%, from formula (3) below with N=500, d=0.3 and x=0.1 the appropriate size of the final sample is m = 73.

5. Given a sample size of 30 has already been considered, the next 43 services should be selected from the remaining 54 services in the random sample of 84 services (i.e. {84-30}=54).  If it is deemed that 23 of the 73 services or 31.5% are inappropriate, the Committee can conclude that 21.5% ({31.5%-10%}) or 107 of the 500 services are inappropriate.

The size of the final sample ‘m’ determined in Step 4 above is determined from


m=A/B





(3)

with
A=N{4d(1-d)+0.01}


B={4d(1-d)+0.01N}

In (3), N represents the class size and d is an estimate of the proportion of inappropriate practice.  (In the case of Step 4 this is estimated as d=0.3)”

16.
The Committee obtained from the Health Insurance Commission four separate lists of services, one list in respect of each of the four areas to be investigated, namely services rendered during the referral period under items 23, 36, 44 and 98.  Each list set out details of the services that had been randomly selected to comprise the sample sizes calculated, in relation to the particular area to be investigated, by the application of formula (2) in Professor Nicholls’ methodology (see paragraph 15 above).  Each list gave the name, address and date of birth of the patient and the date of the service.  The services were sorted in the order in which they had been randomly selected.

17.
The class size in relation to each of the areas to be investigated and the relevant sample size obtained by the application of formula (2) were:

	Item
	Class Size
	Sample Size

	23

36

44

98
	22,230

     946

     171

     219
	100

  91

  64

  69


It may be noted, in passing, that the Committee’s report incorrectly states the number of services in the sample sizes for the group of item 36 and the group of item 44 services.

Hearing by the Committee
18.
Pursuant to section 102 of the 1973 Act, the Committee, by a document dated 19 March 1999, gave the applicant notice of a hearing to be held on 7 May 1999.  Pursuant to section 104 of the Act, the applicant was required to appear “at the hearing on 7 May 1999 and on 21 May 1999, and on any further date determined by the Committee, and give evidence to the Committee”.  Pursuant to section 105A the applicant was required to produce to the Secretary to the Committee at the office of Professional Services Review at 5.00 pm on 7 April 1999 the documents referred to in Schedule 1 to the Notice.  The schedule described the documents to be produced in the following terms:

“All documents relating to the rendering of services by Dr Grey during the Referral Period for the patients on the attached lists (Attachments A (7 pages) and B).

All practice appointment books, day books, diaries and attendance registers for Dr Grey during the Referral Period.”

Attachment A listed, in alphabetical order, the names of 303 patients seen by the applicant during the referral period, showing the address, sex and date of birth of each patient.  Attachment B named 20 selected patients seen by the applicant during the referral period.  The address and date of birth of each patient was also shown on the attachment.

19. Schedule 2 to the Notice of Hearing stated:

“This hearing concerns your conduct in relation to services rendered by you during the Referral Period, from your practice location in the State of Victoria.  The issue to be determined is whether you have engaged in inappropriate practice in connection with the rendering of some or all of these services.

Particulars of the Committee’s concerns as at the date of this notice are:

· Whether you were able to provide an appropriate level of clinical input into the services rendered during the Referral Period, with particular reference to your rendering of the services covered by Medicare Benefits Schedule items 23, 36 and 44; and

· Whether the services that you rendered during the Referral Period were clinically relevant, that is, necessary for the appropriate treatment of the patients to whom they were rendered.

Further concerns may emerge during the hearing.  You will be made aware of any other concerns that arise and will be given adequate opportunity to address them.”

20.
The Notice of Hearing was forwarded to the applicant under cover of a letter dated 23 March 1999 from the Secretary to the Committee.  The letter provided the applicant with an outline of the proceedings before the Committee.

21.
Prior to the date fixed for the commencement of the hearing by the Committee, correspondence passed between the applicant and the Secretary to the Committee concerning the non-production on or before 7 April 1999 of the documents required to be produced by the applicant pursuant to the Notice of Hearing (see paragraph 18 above).  On 19 April 1999 the Committee issued notices pursuant to section 105A of the 1973 Act to Total Care Medical Group Pty Ltd and Dr H.K. Chung requiring the production on 29 April 1999 of the documents that were identified in Attachments A and B to the Notice of Hearing forwarded to the applicant and referred to above.  Further correspondence ensued between the Secretary to the Committee and Dr H.K. Chung, Mr P. Chung and the solicitor for the applicant.  In the result, the clinical records for a limited number of patients were produced on 30 April 1999.  The names of these patients appear on four lists, the lists respectively relating to services rendered by the applicant during the referral period under items 23, 36, 44 and 98.  These lists represented the exploratory sample (30 services) which Step 2 of Professor Nicholls’ methodology required to be selected in respect of each of the classes of items being investigated.

22.
The hearing before the Committee commenced on 7 May 1999.  After some introductory remarks by the Chairperson, the Committee received general evidence from the applicant concerning his training and experience and the profile of the practice conducted at the Total Care Clinic.  The Committee permitted the applicant to ventilate a number of concerns which he wished to place before the Committee.  Thereafter the Chairperson informed the applicant that in the first instance the Committee proposed to examine his conduct in relation to the services in the exploratory sample of 30 services drawn from the randomly selected sample of services rendered by the applicant under item 44.  In the course of examining the applicant in relation to the first of those 30 services, the Committee formed the opinion that the material before it indicated that the applicant may, in relation to certain of the services under item 44, have committed an offence to which section 106N of the 1973 Act applied.  Consequently, the Committee, as required by that section, suspended its consideration of the referral and returned the referral to the Health Insurance Commission.  The hearing was suspended indefinitely with the consequence that the continuation of the hearing on 21 May 1999 as foreshadowed in the Notice of Hearing dated 19 March 1999 did not take place.

23.
On 21 March 2000, the Health Insurance Commission, pursuant to subsection 106N(2), gave the referral back to the Committee under cover of a letter stating:

“After investigation the Commission has not found sufficient evidence that the referred services involve an offence to which section 106N of the Act applies.”

Nothing in the material before the Tribunal explains the reason for the length of time, some 12 months, that elapsed between the return of the referral to the Commission by the Committee and the communication of the Commission’s conclusion to the Committee.

24.
By a document dated 26 April 2000, the Committee gave the applicant notice of a hearing to be held on 25 May 2000 and 9 June 2000.  The notice also stated that, if necessary, the hearing would be adjourned to a later date.  By letter dated 2 May 2000 the applicant was informed as follows:


“The Committee has decided it will examine on 25 May 2000 your conduct in relation to your rendering of item 44 and item 36 services (in that order).  It will examine your rendering of item 98 and item 23 services (also in that order) on 9 June 2000.


The specific services to be examined are those detailed in the attached 4 lists.  You are requested to bring with you on the relevant day the original records of each patient in question, that is, the patients in lists 3 and 2 on 25 May and those in lists 4 and 1 on 9 June.”

Each of the four lists set out the names of the patients concerned and the date of the service or services to those patients that the Committee proposed to examine.  The entries on each list were arranged in alphabetical order by reference to the patients’ names.

25.
By letter dated 19 May 2000, the applicant was informed that, on further consideration, the Committee had decided to confine its consideration of his services to the following concern only, namely:

“Whether you were able to provide an appropriate level of clinical input into the services rendered during the Referral Period, with particular reference to your rendering of the services covered by Medicare Benefits Schedule items 23, 36 and 44.”

The rationale assigned by the Committee for excluding from its consideration the services rendered under item 98 was simply that item 98 had not been referred to in Schedule 2 to the Notice of Hearing dated 19 March 1999 (see paragraph 19 above).

26.
During the course of the hearing on 25 May 2000, the Committee examined the applicant in relation to services in the exploratory sample drawn from the group of item 44 services.  The hearing was then adjourned until 9 June 2000.  On that date the Committee completed its examination of the applicant in relation to the item 44 services and then turned its attention to services in the exploratory sample drawn from the group of item 36 services.  At the conclusion of the hearing on that day the hearing was adjourned until 23 June 2000.

27.
Prior to the date of the resumed hearing, the applicant was informed as follows:

“Please note that the Committee has decided that on 23 June 2000 it will finish its consideration of your conduct after completing its examination of your item 36 services.  The Committee will not be proceeding with an examination of your rendering of item 23 services during the Referral Period.  In short, the Committee will be limiting its findings to your item 44 and item 36 services.”

In explanation of its decision not to proceed with the examination of the item 23 services, the Committee stated in its report that it had reached that decision having regard to the time taken to examine the 30 randomly selected services under items 36 and 44 and the Committee’s conclusion that it had thereby gained sufficient insight into the nature of the applicant’s practice.

28.
On 23 June 2000, the Committee completed its examination of the applicant in relation to the item 36 services and the hearing was adjourned indefinitely.

Judicial Proceedings
29. The Committee prepared a draft report setting out its proposed findings 

and on 25 October 2000 provided the applicant with a copy.

30.
The applicant made no comments upon the draft report at that stage and on 23 November 2000 proceedings were commenced in the Federal Court of Australia on his behalf seeking appropriate relief on the basis that the Committee did not have jurisdiction to consider whether he had engaged in inappropriate practice or, alternatively, on the ground that the Committee, if it had jurisdiction, had exceeded that jurisdiction by inquiring into matters outside the referral.

31.
The proceeding in the Federal Court of Australia was heard by a single Judge on 24 and 25 May 2001.  Judgment was delivered on 17 September 2001 upholding some of the applicant’s contentions.  From that judgment an appeal was taken to a Full Court of the Federal Court of Australia on 19 October 2001.  That appeal was heard on 11 and 12 February 2002.  Judgment was delivered on 15 May 2002 allowing the appeal, setting aside the orders the subject of the appeal and ordering that the proceeding commenced by the applicant be dismissed.

32.
On 11 June 2002, the applicant filed an application in the High Court of Australia for special leave to appeal from the decision of the Full Court of the Federal Court of Australia.  That application was heard on 13 February 2003.  Special leave was refused.

The Committee’s Report
33.
There being no further submission from the applicant, the Committee, pursuant to section 106L of the 1973 Act, gave the Determining Officer a written report dated 5 May 2003.  In that report the Committee expressed its conclusion in the following terms:


“After considering the Referral and the evidence before it, and after applying its combined body of knowledge, the Committee has concluded that Dr Grey’s conduct, in connection with the referred services examined by the Committee, would be unacceptable to the general body of general practitioners.

The Committee therefore concludes that Dr Grey has engaged in inappropriate practice as defined in section 82 of the Act in connection with his rendering of MBS Item 36 and 44 services.”

The report also states that, in accordance with section 106L of the 1973 Act, the Committee finds that the applicant “has engaged in inappropriate practice in connection with the rendering of some of the services that were the subject of a referral from the Health Insurance Commission”.

34.
The report commences with a reference to the review process, to the applicant’s personal and practice details and his patient services and to the evidence on which the Committee’s findings are based.  The report then records the Committee’s decision to follow the sampling procedure recommended by Professor Nicholls and refers in some detail to the procedure which the Committee followed in applying the sampling methodology.  The observation has already been made (paragraph 17 above) that the Committee’s report incorrectly states the number of services in the sample sizes for the group of item 36 and the group of item 44 services.  The incorrect figures are also shown in the statement of reasons attached to the final determination.  The report then sets out the Committee’s findings in respect of the item 36 and the item 44 services that were examined.

35.
The detailed findings that the Committee made in respect of each of the services under items 36 and 44 that were discussed with the applicant during the hearing are set out in Attachments 5 and 6 to the Committee’s report.  The findings made by the Committee in accordance with the sampling methodology are summarised in the table below.

	Methodology
	Item 36
	Item 44

	Class size
	946
	170*

	Sample size
	  91
	  64

	Explanatory sample
(a) Number examined

(b) Number inappropriate

(c) Percentage inappropriate

(d) Percentage rounded down and reduced by 10%
	  30

  29

  96.66%

  86%
	  28

  26

  92.85%

  82%



	Extrapolation
Number inappropriate in class size
	813
	139


*
The class size was reduced from 171 (see paragraph 17 above) on the basis that the applicant contended that one service under that item had been attributed to him on a day when he was absent from the surgery.

36.
The Committee notes in its report that a recurring theme throughout the hearing was the standard of the applicant’s clinical records and concludes:

“While the Committee accepts that it is unrealistic to expect a general practitioner to record everything that occurs during a consultation, it considers that Dr Grey omitted from most of his records a considerable amount of relevant clinical information.  The fact that, during much of the hearing, Dr Grey was forced to resort to explain his rendering of particular services with an introductory ‘I would have’ statement simply underscored the Committee’s belief that his record keeping was inadequate.”

The Final Determination
37.
On 14 November 2003, the respondent, who described himself as “Determining Officer by virtue of a Ministerial appointment made in accordance with section 106Q of the Act” signed a document described as “Final Determination, Section 106T, Health Insurance Act 1973”.  The document recited that the Committee had found that, in its opinion, the applicant had engaged in inappropriate practice as defined in section 82 of the 1973 Act and directed that:

“(1)
in accordance with paragraph 106U(1)(a) of the Act, Dr Grey be reprimanded by the Director, Professional Services Review, or the Director’s nominee;

(2) in accordance with paragraph 106U(1)(b) of the Act, Dr Grey be counselled by the Director, Professional Services Review, or the Director’s nominee;

(3) in accordance with paragraph 106U(1)(c) of the Act, Dr Grey repay to the Commonwealth Medicare benefits totalling $16,132.60 being:

(a) $13,658.40 for 813 Medicare Benefit Schedule Item 36 services rendered by Dr Grey during the Referral Period;

(b) $2,474.20 for 139 Medicare Benefit Schedule Item 44 services rendered by Dr Grey during the Referral Period;

and that any Medicare benefit that would otherwise be payable for those services cease to be payable;

(4) in accordance with subparagraph 106U(1)(g)(i) of the Act, Dr Grey be disqualified for a period of 6 months from the time when this determination takes effect in respect of the provision of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table; and

(5) in accordance with paragraph 106U(1)(h) of the Act, Dr Grey be fully disqualified for a period of 3 months from the time when this determination takes effect.”

Attached to the final determination was a statement of reasons.  Also attached to the final determination was a statement showing how the amounts of Medicare benefits to be repaid had been calculated.

Request for Review of Final Determination
38.
By letter dated 21 November 2003, the applicant requested a review of the final determination made on 14 November 2003.  The grounds on which the review was sought were set out in the following terms:

“1.
The determination is severe and is outside the guidelines which were established under section 124H of the Health Insurance Act 1973.

I have not been charged or convicted of any breach of the Act, nor is there any suggestion of same.  The guidelines provide a lesser sanction for convicted practitioners than has been applied in my case. 

2. The effect of the determination is to impose a penalty out of proportion to the ‘inappropriate practice’ determined to have occurred by the Committee.

The Committee, in making its determination, relied on a select sample of patient records which was not representative of my overall practice, and its draft findings were successfully challenged in the Federal Court at first instance, but upheld on appeal.  The offending section to which my complaint to the High Court was based was amended before the hearing, which removed the necessary ‘public interest’ component of my application for special leave.

The determination appears to have been made in reprisal to my having made a challenge to the conduct of the Committee to the Federal Court, and I apprehend bias.

3.
The determination removes my ability to provide urgently needed professional medical services to the needy people of the Frankston area, which is a lower socio-economic area already suffering from a shortage of medical practitioners.”

39.
The request for review of the final determination was subsequently forwarded to the President of this Tribunal.

Relevant Legislative Provisions
40.
As the present matter was referred by the Health Insurance Commission to the Director of Professional Services Review under section 86 of the 1973 Act after the commencement of the 1997 Act but before the commencement of Schedule 1 to the 1999 Act, the legislative provisions relevant to the resolution of the issues that arise in this review are to be found in the text of the 1973 Act in force immediately before the commencement of Schedule 1 to the 1999 Act.

41.
Part II of the 1973 Act deals with “Medicare Benefits”.  Subsection 10(1) provides that, where medical expenses are incurred in respect of a professional service rendered in Australia to an eligible person (as defined in section 3), Medicare benefit is payable in respect of the professional service.  The expression “professional service” includes (see section 3) a service (other than a diagnostic imaging service as defined) to which an item in the General  Medical Services Table prescribed under section 4 relates, being a clinically relevant service that is rendered by or on behalf of a medical practitioner.  A “clinically relevant service” (see again section 3) is, so far as material for present purposes, a service rendered by a medical practitioner that is generally accepted in the medical profession as being necessary for the appropriate treatment of the patient to whom it is rendered.

42.
Part VAA (sections 80-106ZR) creates a scheme under which a person’s conduct can be examined to ascertain whether inappropriate practice as defined in section 82 is involved and provides for action that can be taken in response to inappropriate practice (subsection 80(1)).

43.
Section 82 provides that a practitioner engages in inappropriate practice if the practitioner’s conduct in connection with rendering or initiating services is such that a Professional Services Review Committee could reasonably conclude that, if the practitioner rendered or initiated the referred services as a general practitioner, the conduct would be unacceptable to the general body of general practitioners.  The expression “service” is defined in subsection 81(1) to include a service for which, at the time it was rendered or initiated, Medicare benefit was payable.

44.
Section 86 provides that the Health Insurance Commission may refer to the Director of Professional Services Review (“the Director”) the conduct of a person relating to whether the person has engaged in inappropriate practice in connection with rendering or initiation of services.  The Director is required by subsection 89(1) either to dismiss the referral (which he or she must do if satisfied that there are insufficient grounds on which a Committee could reasonably find that the person under review has engaged in inappropriate practice in connection with the referred services - section 91) or set up a Committee to consider whether the practitioner has engaged in inappropriate practice (which he or she must do unless satisfied that there are insufficient grounds on which a Committee could reasonably find that the person under review has engaged in inappropriate practice in connection with the referred services - section 93).

45.
Under section 106L, the Committee is required to give the Determining Officer a written report setting out its findings on whether, in its opinion, the person under review engaged in inappropriate practice in connection with the referred services.

46.
If the Committee’s report contains a finding that the person under review has engaged in inappropriate practice in connection with rendering or initiating some or all of the referred services, the Determining Officer must make a draft determination in accordance with section 106U and, after giving the practitioner an opportunity to make written submissions suggesting changes to the draft, make a final determination in accordance with that section (sections 106S and 106T).

47.
Section 106U provides for the content of determinations.  A determination must contain one or more of the prescribed directions.  These include a reprimand, counselling, repayment to the Commonwealth of the whole or part of the Medicare benefit that was paid in respect of services “in connection with which the person under review is stated in a report under section 106L to have engaged in inappropriate practice” and disqualification wholly or partly.  Under subsections 106U(3) and (4) as amended by items 21 and 22 of Schedule 1 to the 1997 Act, a direction for partial or full disqualification (paragraphs 106U(1)(g) and 106U(1)(h)) must specify a period of disqualification of up to 3 years to start when the determination takes effect.

Role of the Tribunal
48.
The role of the Tribunal (see section 116 of the 1973 Act) is to review the final determination dated 14 November 2003.  By virtue of section 119 of that Act, the Tribunal is required to consider the matter to which the determination relates having regard to the grounds set out in the request dated 21 November 2003, the documents forwarded by the Minister with the request and any addresses made to the Tribunal during the proceedings on the review.  Where the determination consists of a final determination under section 106T, the Tribunal is required to affirm or set aside the determination, or set aside the determination and make any other determination that the Determining Officer is empowered to make under that section.  The Tribunal is not entitled to receive material other than that referred to in section 115.  The grounds as set out in the request for review may not be amended.

Consideration of the Issues
49.
No issue arose before the Tribunal concerning the finding by the Committee that the applicant had, during the referral period, engaged in inappropriate practice in connection with his rendering of services under items 36 and 44 or concerning the directions that the applicant be reprimanded and counselled.

50.
The primary submission made on behalf of the applicant was that the final determination was severe and excessive in so far as it directed that the applicant repay to the Commonwealth Medicare benefits in the sum of $16,132.60 and further directed that the applicant be disqualified for a period of 6 months in accordance with subparagraph 106U(1)(g)(i) and 3 months in accordance with paragraph 106U(1)(h), both those periods to commence from the time when the determination takes effect.  In support of this submission, counsel for the applicant relied upon a number of factors.

51.
The first of those factors relied upon the circumstance that, although the applicant had, during the referral period, rendered 24,774 services of which 22,230 were rendered under item 23, the Committee only examined the applicant in relation to the services rendered under items 36 and 44, there being a total of only 1,116 such services (946 under item 36 and 170 under item 44) during the referral period.  Attention was also drawn to the circumstance that, of the services rendered under items 36 and 44, the Committee examined the applicant in relation to only 30 and 28 services respectively.

52.
The Tribunal was also asked to take into account that the finding of inappropriate practice in large measure reflected the Committee’s concern as to the inadequacy of the applicant’s written records.  It was submitted that, in this regard, the Tribunal should give weight to what was said to be a more favourable report (in evidence before the Committee) on the medical records of the Total Care Medical Group made by the Accreditation Review Committee of Australian General Practice Accreditation Limited in May 2000 in granting that practice full accreditation.

53.
Another factor relied upon was the lengthy period of time that has elapsed since the services under review were rendered, a period of approximately 8 years.  Counsel submitted that, in the light of that consideration, the directions that the applicant be reprimanded and counselled were more appropriate than the directions as to repayment and disqualification.

54.
Counsel also sought to support his argument by reference to guidelines issued on 23 August 1991 by the then Minister for Health, Housing and Community Services, pursuant to subsection 124H(1) of the 1973 Act as then in force.  Those guidelines were expressed to be applied by Medicare Participation Review Committees in the making of determinations pursuant to subsections 124F(2) and 124G(2) of that Act in relation to a relevant offence or to relevant offences which were the subject of a notice issued pursuant to section 124D.  Counsel referred the Tribunal to that part of the guidelines that provided that, for the purpose of subsection 124F(2), a Medicare Participation Review Committee was required to have regard to the presumptions therein set out.  In a case where the practitioner concerned had been convicted of a relevant offence other than an indictable offence and had not on a previous occasion been convicted of a relevant offence, the Committee was to presume that disqualification for a period of not more than 6 months would be appropriate.  It was submitted that, in relation to the periods of disqualification directed in the final determination, the applicant had been treated with the same degree of severity as would have applied if he had been dealt with by a Medicare Participation Review Committee in accordance with the guidelines after having been convicted of a relevant offence other than an indictable offence.  This was said to lead to the conclusion that the periods of disqualification directed in the final determination were excessive as the applicant had not been convicted of any criminal offence.

55.
It should be recorded that the Tribunal declined to accept statistical material said to show the periods of disqualification directed by Medicare Participation Review Committees in respect of persons convicted of a relevant offence.

56.
In relation to the direction that the applicant repay to the Commonwealth Medicare benefits totalling $16,132.60, counsel directed the Tribunal’s attention to the method of calculation of that amount as set out in one of the attachments to the final determination.  That calculation reflected the Determining Officer’s decision that it was appropriate that the applicant be required to repay, in respect of each service in respect of which  a finding of inappropriate practice was made by the Committee (813 services under item 36 and 140 services under item 44), the difference between the amount paid and the amount that would have been payable if the services had been billed, in the case of the item 36 services, under item 23 and, in the case of the item 44 services, under item 36.

57.
Counsel pressed for some reduction in the amount of $16,132.60.  It was submitted that there was something inherently unfair in the applicant being required to repay an amount that had been paid to him some 8 years ago.  He asserted that the amount had presumably formed part of his assessable income in the relevant years and had borne the appropriate rate of income tax.  He also asserted that from the amount unspecified expenses of the medical practice had presumably been paid.  The suggestion was made that the amount should be reduced by a notional amount of 30% on the basis that that was the minimum rate of income tax that would have been paid on that amount.

58.
Counsel for the applicant informed the Tribunal that insofar as the request for review dated 21 November 2003 suggested a ground based on an apprehension of bias, that ground was not pursued.  Counsel also placed no reliance on ground 3 as set out in the request for review (see paragraph 38 above).

59.
The Tribunal has taken into account the limited extent of the investigation conducted by the Committee.  Notwithstanding the statement in the Committee’s report that it had “gained sufficient insight into the nature of [the applicant’s] practice” from its examination of the applicant in relation to the randomly selected services in the exploratory samples taken from the group of item 36 and the group of item 44 services, a conclusion that we would hesitate to draw, we are satisfied that the findings of inappropriate practice do not extend beyond the item 36 and item 44 services rendered by the applicant during the referral period.  We are also satisfied that the Determining Officer approached his consideration of the appropriate sanctions to be applied on the same basis.  It is, however, of considerable significance that a very high proportion, namely 29 of the 30 item 36 services and 26 of the 28 item 44 services that were examined, were found to involve inappropriate practice.

60.
In regard to the reliance which counsel for the applicant sought to place on the report in May 2000 of the Accreditation Review Committee of Australian General Practice Accreditation Limited, we agree with the following comments of the Professional Services Review Committee:

“Putting aside the fact that the accreditation report included the observation that “Very few records contain comprehensive health summaries’, the Committee considers that the accreditation of the practice in which Dr Grey works has no relevance to the consideration of his conduct in respect of services rendered during the Referral Period.  Accreditation does not involve an examination of whether the practitioners in the practice have satisfied requirements relating to the claiming of particular services.”

61.
The Tribunal has taken into account the lengthy period of time that has elapsed since the services under review were rendered and the circumstances which have contributed to the delay insofar as they appear from the material before us.  We do not agree, however, with the submission on behalf of the applicant that our consideration of this aspect of the matter should result in the directions for repayment and disqualification being set aside.  There is nothing in the material before the Tribunal to show that the applicant has been significantly disadvantaged by the effluxion of time.  In particular, there is nothing in the material before us to suggest that, in the intervening period, the applicant has changed his style of practice so as to accord more closely with what would be acceptable to the general body of general practitioners.

62.
The guidelines issued pursuant to subsection 124H(1) of the 1973 Act (see paragraph 54 above) by their own terms have no application to the issue that arises in this review.  In our opinion, they provide no assistance to the Tribunal as to the periods of disqualification that are appropriate following the findings of inappropriate practice by the Committee.  This is because no useful analogy can be drawn between the circumstances to which the guidelines relate and the circumstances that give rise to the questions before the Tribunal.  In any event, the document uses the term “guidelines” in its normal sense of giving guidance:  Smoker v. Pharmacy Restructuring Authority (1994) 53 FCR 287 and the cases there cited.  The relevant mandatory language in the document is confined to a requirement that Medicare Participation Review Committees have regard to the presumptions as to the periods of disqualification that may be appropriate.  Nothing in the document circumscribes the wide discretion vested in such Committees to depart from the guidance given by the document and determine, within the maximum period allowed by the governing statute, the period of disqualification that is warranted having regard to all the relevant circumstances of the individual case.

63.
We are unable to accept that the periods of disqualification under paragraphs 106U(1)(g) and 106U(1)(h) are disproportionate to the nature and extent of the inappropriate practice found by the Committee.  The Committee’s findings disclose a systematic departure from standards that would be acceptable to the general body of general practitioners.  They disclose matters of serious concern.

64.
In relation to the direction that the applicant repay to the Commonwealth Medicare benefits totalling $16,132.60, we reject the argument put on behalf of the applicant that the amount should be reduced on the basis that the benefits paid in respect of the services rendered by the applicant during the referral period under items 36 and 44 were used, at least in part, to meet expenses incurred in the medical practice operated by Total Care Medical Group Pty Limited or on the basis of the incidence of income tax upon the moneys so paid to the applicant.  In our opinion, such considerations have no relevance to the exercise by the Determining Officer and, on review, by this Tribunal of the power conferred by paragraph 106U(1)(c) of the 1973 Act to determine whether the whole or some part, and if so what part, of the Medicare benefits paid in respect of the services found by the Committee to have involved inappropriate practice should be repaid to the Commonwealth.  Even if such considerations were thought to be relevant, we would not be prepared to make the assumptions upon which the submission is based.

Conclusion
65.
For the reasons given above, the final determination made by the respondent on 14 November 2003 is affirmed.
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