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The Determination made herein by the respondent and dated 24 February 2004 is set aside and in lieu thereof a Determination is made directing that:

(1)
in accordance with paragraph 106U(1)(a) of the Health Insurance Act 1973 (“the Act”), the applicant be reprimanded by the Director, Professional Services Review, or the Director’s nominee; and

(2)
in accordance with paragraph 106U(1)(b) of the Act, the applicant be counselled by the Director, Professional Services Review, or the Director’s nominee.
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REASONS FOR DECISION

THE TRIBUNAL:

Nature of the Proceeding
1.
The matter before the Tribunal is the review, upon the request of  Dr Nicholas Sevdalis (“the applicant”) of the final determination relating to the applicant made by Judy Blazow (“the respondent”) and dated 24 February 2004.  The matter arises under the provisions of the Health Insurance Act 1973 (Cth) (“the 1973 Act”), the Health Insurance Amendment Act (No. 1) 1997 (Cth) (“the 1997 Act”) and the Health Insurance Amendment (Professional Services Review) Act 1999 (Cth) (“the 1999 Act”) to which reference will be made later in these reasons.  At the outset, however, it is to be noted that, although Part VA of the 1973 Act pursuant to which this Tribunal was established and its proceedings regulated was repealed by item 63 of  Schedule 1 to the 1999 Act (a provision which commenced on 1 August 1999), item 65 of that Schedule (which also commenced on that date) provides, inter alia, that the repeal does not apply in respect of a matter that, before the commencement of the Schedule, was referred under section 86 of the 1973 Act by the Health Insurance Commission (“the Commission”) established by the Health Insurance Commission Act 1973 (Cth) to the Director of Professional Services Review appointed under section 83 of the 1973 Act and that the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act continues to apply in respect of any such matter.  It was not contended by either party that the present matter is other than such a matter.

The Applicant
2.
The applicant graduated Bachelor of Medicine and Bachelor of Surgery within the University of Tasmania in 1982.  He was a Resident Medical Officer at Wangaratta District Base Hospital in the State of Victoria for two years.    In August 1985, he commenced general practice as a sole practitioner at 242 Station Street, Fairfield in that State.  During the period from October 1995 until a date early in 1999, he was not vocationally registered.

The Referral
3.
On 20 November 1997, Dr A.J. Parkes, who described himself as Manager, Professional Services Branch of the Commission and a delegate of the Commission, signed a document referring to the Director of Professional Services Review “the conduct of Dr Nicholas Sevdalis relating to whether he has engaged in inappropriate practice within the meaning of section 82 of the Act in connection with rendering and initiation of services”.

4.
The document identified the referred services ( see subsection 87(1) of the 1973 Act) as “services rendered and initiated by Dr Nicholas Sevdalis that were rendered and initiated during the 2 year period preceding the date of this referral and are:

(i)
services provided within a specified location or specified locations, namely, 242 Station Street, Fairfield  Vic  3078; and

(ii)
services provided within a specified period, namely 1 January 1996 to 31 December 1996”.

5.
The Commission’s concerns were summarised in Part C of the referral document as follows:


“1.
High Average Number of Services Per Patient


During the referral period Dr Sevdalis provided 9,119 services of which 3,576 were surgery consultations, 2,264 were home visits and 1,732 were group therapy.  Dr Sevdalis has an average of 6.50 services per patient, which was more than the average services per patient provided by 94% of all other medical practitioners in Australia (6.20).  84% of Dr Sevdalis’ patients were aged between 15 and 64 years.  Dr Sevdalis provided 271 group therapy (item 170), 13 group therapy (item 171) and for item 172 he provided 1,448 group therapy which is on the 99th percentile when compared to all other medical practitioners in Australia for the referral period. The Health Insurance Commission believes that some of the services rendered by Dr Sevdalis are excessive and may not be reasonably medically necessary for the care of his patients.

2.
High Long Consultations, Prolonged Consultations and Home Visits
In the referral period Dr Sevdalis provided 9,119 services of which 7,572 were consultations, including home visits and group therapy.  Dr Sevdalis rendered 3 brief consultations (item 52), 1,281 standard consultations (item 53), 908 long consultations (item 54) and 1,381 prolonged consultations (item 57).  This places Dr Sevdalis above the 99th percentile for prolonged consultations when compared to other medical practitioners in Australia.  Dr Sevdalis provided 424 standard home visits (item 59), 846 long home visits (item 60) and 994 prolonged home visits (item 65) during the referral period.  This amounts to 2,264 home visits or 29.90% of all attendance items provided by Dr Sevdalis, substantially higher than  99% of all other medical practitioners in Australia.  The Health Insurance Commission believes that some of the long consultations, prolonged consultations and home visits rendered by Dr Sevdalis may not be reasonably medically necessary for the care of his patients, and, if they were necessary, they may have been adequately addressed in shorter consultations or visits than those provided.

3.
High Level of Prescribing
At interview Dr Sevdalis was counselled regarding his prescribing of drugs under the Pharmaceutical Benefits Scheme.  During the referral period, with a total patient base of 1,404 patients, Dr Sevdalis prescribed 14,200 items under the Pharmaceutical Benefits Scheme, at a cost of  $411,772.17.  For further details regarding specific drugs prescribed see Table 11 and 12 and the Pharmaceutical Benefits Report, Book 2, Report 5.  The Health Insurance Commission believes the prescribing of PBS items by Dr Sevdalis may be inappropriate.”
The cost in Medicare benefits for the services rendered by the applicant in the referral period was $437,488.55.

6.
Other parts of the referral document set out further material relating to the applicant and his practice under the following headings:

· Background of Dr Sevdalis

· Health Insurance Commission Assessment

· Details of Health Insurance Commission Concerns

· Other Information of Dr Sevdalis’ Practice

· Chronological Record of this Referral

· Definitions

· Index of Tables and Graphs

7.
Attached to the referral document were 4 attachments and 6 reports.  The attachments were described as:

· Past counselling reports

· Census data

· Explanation of Artificial Neural Network

· Journal articles and extracts

The 6 reports were described as:

· Daily item report - PIRD

· Monthly item report - PIRT & Summary

· Top 40 multiple servicing report

· Summary of estimated time

· Pharmaceutical benefits report

· Pathology, diagnostic imaging and specialist referral report and graphs

8.
A copy of the referral document and its attachments was sent to the applicant who was, by notice dated 20 November 1997, invited to make written submissions to the Director of Professional Services Review, within 14 days, stating why the Director should dismiss the referral without setting up a Committee (see subsection 88(2) of the 1973 Act).

Professional Services Review Committee
9.
On 7 March 2000, the Director of Professional Services Review, Dr A.J. Holmes, signed an instrument under sections 93 and 95 of the 1973 Act setting up Professional Services Review Committee No. 120A (“the Committee”) to consider whether the applicant had engaged in inappropriate practice.

10.
The Committee comprised a Chairperson and two members.  The Chairperson was described in the instrument setting up the Committee as a Deputy Director within the meaning of Part VAA of the 1973 Act and a medical practitioner.  One of the two members was therein described as a medical practitioner, the other as a general practitioner.  It appears that the member described as a medical practitioner practised as a general practitioner.  That both members be general practitioners was a requirement of subsection 95(5) of the 1973 Act as amended by item 7 of Schedule 1 to the 1997 Act.

11.
The lapse of time between the date of the referral (20 November 1997) and the appointment of Committee No. 120A (7 March 2000) is explained by the circumstance that during a substantial part of that period the applicant’s conduct during the referral period was under consideration by Professional Services Review Committee No. 120.  There is little information in the material before the Tribunal as to the appointment, the composition and the demise of that Committee.  However, a letter dated 7 March 2000 addressed to the applicant by the Director of Professional Services Review read:

“I refer to my letter of 25 February 2000 wherein I advised that I would be writing to you shortly regarding the establishment of a new Professional Services Review Committee (PSRC).

By an instrument dated 7 March 2000 I have established a new PSRC to consider whether you have engaged in inappropriate practice as defined by the Health Insurance Act 1973 (the Act) in relation to the services outlined in the referral from the Health Insurance Commission dated 20 November 1997, a further copy of which is attached.

I have established the new PSRC following your advice that you would prefer, in the circumstances of the resignation of a member of the former PSRC120, to have a new committee established to consider your matter.  A copy of the instrument establishing PSRC No. 120A is attached.

The Committee process is detailed in Part VAA, Division 4 (Professional Services Review Committees) of the Act.  You were previously sent the relevant sections by the Health Insurance Commission.”

Preliminary Consideration by the Committee
12.
In its preliminary consideration of the referral the Committee determined that it was necessary to hold a hearing into the matter.  The Committee had before it a copy of a document dated 14 September 1999 prepared by Professor D. Nicholls of the Department of Statistics and Econometrics within the Faculty of Economics and Commerce of the Australian National University setting out a suitable statistical sampling methodology to address concerns raised by the Health Insurance Commission in a referral under section 86 of the 1973 Act.  The Committee also determined that, in proceeding to review the applicant’s conduct, it would examine five separate areas of concern, namely the rendering by the applicant during the referral period of services under items 57, 60, 65, 172 and 50124 of the General Medical Services Table.

13.
At the material time, item 57 was a professional attendance at consulting rooms involving a prolonged consultation of more than 45 minutes duration.  Item 60 was a long home visit of more than 25 minutes duration but not more than 45 minutes duration.  Item 65 was a prolonged home visit of more than 45 minutes duration.  Item 172 was a professional attendance for the purpose of group therapy of not less than 1 hour’s duration given under the direct continuous supervision of a medical practitioner, other than a consultant physician in the practice of his or her specialty of psychiatry, involving a group of 4 or more patients being members of a family and persons with close personal relationships with that family.  Item 50124 was an operation described as joint or other synovial cavity, aspiration of, injection into, or both of these procedures, payable on not more than 25 occasions in any 12 month period.

14.
As will appear, the Committee did not, in the result, employ a sampling procedure and it is, therefore, unnecessary for present purposes to set out the text of Professor Nicholls’ methodology.  The following table, however, sets out the class size in respect of each of the five groups of services referred to above and the relevant sample size ascertained by the application of that methodology:

	Item
	Class Size
	Sample Size

	57

60

65

172

50124
	           1,381

              846

              994

           1,448

              900
	94

90

91

94

91


The significance of these figures will emerge later in these reasons.

Notice of Hearing by the Committee and Requirement to Produce Documents
15.
Pursuant to section 102 of the 1973 Act, the Committee, by a document dated 26 April 2000, gave the applicant notice of a hearing to be held on 2 June 2000.  The Notice of Hearing stated that, if necessary, the hearing would be adjourned to a later date.  The document stated:

“In accordance with section 104 of the Act you are required to:

· Appear at the hearing on 2 June 2000 and on any further date determined by the Committee, and give evidence to the Committee; and

In accordance with section 105A of the Act, you are further required to:

· Produce the documents referred to in Schedule 1 to this Notice to the Committee Secretary, Jenny Walton at the office of Professional Services Review, 16 Bentham Street, Yarralumla ACT 2600 on 15 May 2000 at 5 pm.”

Schedule 1 to the Notice described the documents to be produced in the following terms:

“All documents, including clinical records, relating to the rendering of services by Dr Nicholas Sevdalis during the Referral Period for the patients in each of the attached lists (List 1, 2, 3 and 4).*
All practice appointment books, day books, diaries and attendance registers for Dr Nicholas Sevdalis during the Referral Period.”

The asterisk directed the applicant’s attention to the following notation:

“Please note:  If you are unable to provide the above documents for any of the first 30 patients in each list, you are required to provide a written explanation.

Additionally, for any records you cannot provide you are required to substitute them with the records of the next patient/s in each list (i.e. 31, 32, 33 etc) until you have provided a total of 30 patient records from each list.”

16.
List 1 identified 94 services, randomly selected, that the applicant had rendered under item 57 during the referral period.  List 2 identified 90 services, randomly selected, that the applicant had rendered under item 60 during the referral period.  Lists 3 and 4 respectively identified 91 and 94 services, randomly selected, that the applicant had rendered under item 65 (in the case of list 3) and item 172 (in the case of list 4).  The attached lists also included list 5 identifying 91 services, randomly selected, that had been rendered under item 50124 even though that list was not referred to in Schedule 1 to the Notice.  In each list the services were arranged in random selection order.  The number of services shown in each list equals the number of services in the sample sizes referred to in paragraph 14 above.  The reference in the notation forming part of the description of documents in Schedule 1 (see the last preceding paragraph) to the records of 30 patients in each list again reflects Professor Nicholls’ methodology, 30 being the number of services to be taken as the exploratory sample in respect of each of the groups of services under examination.

17.
Schedule 1 to the Notice of Hearing also set out the text of sections 105A and 106ZPM of the Act.  It will be necessary to refer to those provisions later in these reasons.

18.
Schedule 2 to the Notice of Hearing stated:

“This hearing concerns your conduct in relation to whether you have engaged in inappropriate practice as defined by the Health Insurance Act 1973 in connection with all services rendered and initiated by you during the Referral Period, from your practice location in the State of Victoria.

Particulars of the Committee’s concerns as at the date of this notice are:

· whether your services rendered were excessive and reasonably medically necessary for the care of your patients.

· whether your prescribing was medically appropriate and reasonably necessary for the care of those patients.

Further concerns may emerge during the hearing.  You will be made aware if any other concerns arise.”

19.
Following the receipt by the applicant of the Notice of Hearing (including the Schedule setting out the documents that he was required to produce) and following the extension of the time when the documents were to be produced, in the first instance until midday on 19 May 2000 and subsequently until 5 pm on 23 May 2000, the Chairperson of the Committee informed the Director of Professional Services Review that the applicant “has failed to comply with the requirements of a Notice to produce documents under section 105A of the Health Insurance Act 1973”.

20.
By letter dated 25 May 2000, the Director of Professional Services Review, after referring to the advice he had received from the Chairperson of the Committee, informed the applicant as follows:

“In accordance with section 106ZPM of the Act, no Medicare benefit is payable in respect of a service rendered by you from midnight 25 May 2000.

I have advised the Health Insurance Commission and asked them to implement this action which will remain in effect until I am advised by the Committee that you have complied with the Notice.

During any period where Medicare benefits are not payable for services rendered or initiated by you, your patients must be advised of this fact.”

Medical Practitioners Board (Victoria)
21.
The Medical Practitioners Board of Victoria, by letter dated 22 May 2000, informed the applicant that, at its meeting on 18 May 2000, it had determined, pursuant to section 26 of the Medical Practice Act 1994 (Victoria), to conduct a formal hearing into his professional conduct as a medical practitioner.  The applicant was further informed that the hearing would relate to allegations that he had engaged in inappropriate and reckless use of antibiotics, inappropriate poly drug therapy and the inappropriate prescription and excessive doses of certain drugs.  It appears from material before the Tribunal that the action by the Medical Practitioners Board occurred following certain material being given to it by Professional Services Review Committee No. 120 pursuant to section 106P of the 1973 Act.  That section provided for such a reference if the Committee thought that material before it indicated that action should be taken against the applicant “in order to lessen a serious threat to the life or health of any person”.  The material before the Tribunal suggests that the referral was made by letter dated 24 February 2000 from that Committee and appears to have occurred after the resignation of one member of that Committee (see paragraph 11 above).

22.
It also appears from material before the Tribunal that the Medical Practitioners Board, at its meeting on 1 June 2000, considered the question of the immediate suspension of the applicant’s registration as a medical practitioner pursuant to section 27(1) of the Medical Practice Act 1994 pending the completion of a formal hearing into his professional conduct but determined not to exercise that power provided the applicant gave a certain undertaking in writing to the Board.  The applicant gave that undertaking.

23.
It is convenient at this stage, though out of chronological sequence, to record that the formal hearing into the applicant’s professional conduct subsequently took place and concluded on 15 October 2001.  Pursuant to section 50(1)(a) of the Medical Practice Act 1994, the Panel of the Board determined that the applicant had engaged in unprofessional conduct of a serious nature.  The findings, determinations and reasons of the Panel of the Board are not before the Tribunal.  We are not aware whether the Board took further action against the applicant consequent upon the Panel’s decision and, if so, what was the nature of that action.  It appears, however, that the applicant was allowed to continue to act as a medical practitioner.

Hearing by the Committee
24.
The hearing by the Committee commenced on 2 June 2000.  The applicant applied for an adjournment of the hearing because of the pending proceedings before the Medical Practitioners Board but that application was refused.  The Committee then heard general evidence from the applicant concerning his training and experience and the profile of his practice during the referral period.  There was considerable discussion concerning the applicant’s continued failure to produce the documents, including clinical records, required by Schedule 1 to the Notice of Hearing dated 26 April 2000.  As the documents had not been produced, the hearing was adjourned until 14 June 2000.  Prior to the hearing being adjourned, the Chairperson informed the applicant that, at the adjourned hearing, the Committee would commence to examine, in accordance with the sampling methodology recommended by Professor Nicholls, the applicant’s conduct in relation to the exploratory samples of the services rendered by him during the referral period under items 57, 60, 65, 172 and 50124 in the General Medical Services Table.

25.
The Secretary to the Committee addressed a letter to the applicant dated 19 June 2000 containing the following paragraph:

“As the Chairperson informed you at the sitting the Committee would require access to your records for a reasonable period before the next meeting.  Accordingly the Chairman has asked whether you intend to provide the documents in question no later than close of business 30 June 2000.”

As the records were not received on or before 30 June 2000, the hearing date of 14 July 2000 was vacated.

26.
No further hearing by the Committee took place until 13 June 2002.  The resumption of the hearing occurred in the following circumstances.  On 30 January 2002 the applicant’s solicitor wrote to the Director of Professional Services Review referring to the fact that he had been informed “that the 300 files requested had previously been provided to committee 120 and photocopies of all relevant files taken by that committee”.  The letter continued:

“Dr Sevdalis is only too happy for the second committee 120A to have access to those files from committee 120.”

The statement in the letter that the clinical records that Committee No. 120A had required the applicant to produce had previously been produced to Committee No. 120 is not a correct statement of the position.  The clinical records that the applicant was required by Committee No. 120A to produce were not identical with those that the applicant had produced to Committee No. 120.  This follows from the circumstance that Committee No. 120A was provided with randomly selected samples in respect of the groups of services under investigation which differed in some respects, though we have not found it necessary to examine the extent of the differences, from the randomly selected samples provided to Committee No. 120.

27.
The Acting Director of Professional Services Review replied by letter dated 14 February 2002 reading as follows:

“I refer to your letter of 30 January 2002 in relation to the above matter and your proposal that PSRC 120A use the records previously provided to PSRC 120.  With regard to the number of records received by PSRC 120, I note that, in fact, only copies of records for 208 services are held.

I am replying as the Director, Dr Holmes, is currently on leave.

I have spoken with the Chair of PSRC 120A who has advised me that, in the circumstances you have explained, the Committee is willing to proceed on the basis of the records previously provided to PSRC 120.  I understand that the Chair of PSRC 120A informed Dr Sevdalis at the first days sittings on 2 June 2000 that it had no knowledge of the proceedings of the previous Committee, except for the fact of its previous existence, and some information contained in a letter sent from Dr Sevdalis to PSRC 120A.

This means that, if PSRC 120A decides to adopt a statistical sampling procedure it will likely need to use the same random sample of services as was identified for the previous Committee.

In this regard, we can provide PSRC 120A with clear copies of relevant patient records bearing no indication of any views which the previous committee may have had regarding the sampled services.

On receipt of your confirmation of these arrangements I will make the records available to PSRC 120A so that they can proceed.  I will also then be able to advise the HIC that the disqualification should be lifted.”

28.
The applicant’s solicitor confirmed the arrangements proposed by letter dated 15 February 2002.  The prohibition, said to be in accordance with section 106ZPM of the Act, on the payment of Medicare benefit in respect of services rendered by the applicant was lifted from midnight on 15 February 2002.

29.
The Committee held a meeting on 15 April 2002 and decided to resume the hearing on 13 and 14 June 2002 and that, at the hearing, the Committee would examine the rendering by the applicant during the referral period of services under items 57 and 65 of the General Medical Services Table.

30.
By letter dated 22 April 2002 from the Secretary to the Committee, the applicant was given some details concerning the hearing to take place on 13 and 14 June 2002.  Attached to the letter was a notice under section 105A of the 1973 Act also dated 22 April 2002 requiring the applicant to produce at the commencement of the hearing on 13 June 2002 the documents listed in Schedule 1 to the notice.  The documents to be produced were described as all complete and original documents in respect of  94 services, randomly selected, that the applicant had rendered under item 57 during the referral period and 91 services, randomly selected, that the applicant had rendered under item 65 during the referral period, those services being the services in the sample sizes referred to in paragraph 14 above.  The random selections were those provided to Committee No. 120 and, as mentioned in paragraph 26 above, they differed from the random selections provided to Committee No. 120A.  It is also to be noted that the copy patient records made available to the Committee pursuant to the arrangement referred to in paragraphs 27 and 28 above did not include records relating to a substantial number of the services identified in the sample sizes of 94 and 91 respectively.  It appears from the material before the Tribunal that the Committee received clinical records in respect of 41 of the 94 services under item 57, 13 out of the 90 services under item 60, 40 out of the 91 services under item 65 and 45 out of the 94 services under item 172.

31.
The hearing resumed on 13 June 2002 and continued on 14 June 2002.  The applicant did not produce any of  the original records referred to in Schedule 1 to the notice under section 105A attached to the letter dated 22 April 2002 (see the last preceding paragraph).  After some discussion as to the non-production of the records, the Committee commenced to examine the applicant in relation to some of the services under items 57 and 65 in relation to which the Committee had copies of the applicant’s clinical records.  Over the two days of the hearing the Committee examined the applicant in respect of 10 of the services under item 57 and 10 of the services under item 65.  Having examined the applicant in relation to those services, the Committee determined that it was not necessary to have a further hearing.

32.
The Chairperson gave a short outline of the Committee’s concerns and informed the applicant that he was entitled to make a written submission to the Committee within 21 days.  The applicant was also informed that he would be given a copy of the Committee’s draft report in relation to which he would be entitled to make comments and submissions.  The hearing was then adjourned indefinitely.

33.
On 15 July 2003 the Committee provided the applicant with a copy of its draft report and invited his comments.  In response, the applicant provided a lengthy submission dated 30 July 2003.

The Committee’s Report
34.
Pursuant to section 106L of the 1973 Act, the Committee gave the Determining Officer a written report dated 2 September 2003.  In that report, the Committee expressed its findings in the following terms:

“When considering Dr Sevdalis’ conduct in connection with the services that were the subject of [the Referral] from the Health Insurance Commission (HIC), the Committee examined 10 individual services in each of two classes, namely, Medicare Benefits Schedule Items 57 and 65.  The Committee did not employ a sampling methodology and therefore has only made findings on the individual services examined.

The Committee has made the finding that Dr Sevdalis’ conduct in connection with rendering 10 services in both classes examined would be unacceptable to the general body of medical practitioners.  The Committee members are unanimous in this finding.

Particulars of the services to which this finding relates are provided in the body of this report and at Appendices 1 and 2.”

35.
By way of a summary of the reasons for the findings of inappropriate practice in respect of the services under items 57 and 65 that were examined, the Committee stated that “in some or all services examined:

· his prescribing was not based on clinical indications or scientific evidence;

· he prescribed excessive doses of particular medications contrary to accepted medical practice;

· in some cases his prescribing did not comply with the requirements of the Schedule of Pharmaceutical Benefits of 1966; and

· the issues dealt with were neither complex nor new to Dr Sevdalis or the patients and could have been dealt with in shorter periods of time than the minimum of 45 minutes required by” item 57 and item 65 respectively.

36.
The Committee was also critical of the standard of the applicant’s medical records.

The Final Determination
37.
On 24 February 2004, the respondent, who described herself as “Determining Officer by virtue of a Ministerial appointment made in accordance with section 106Q of the Act” signed a document described as “Final Determination, Section 106T, Health Insurance Act 1973”.  The document recited that the Committee had found that, in its opinion, the applicant had engaged in inappropriate practice as defined in section 82 of the 1973 Act and directed that:

“(1)
in accordance with paragraph 106U(1)(a) of the Act, Dr Sevdalis be reprimanded by the Director, Professional Services Review, or the Director’s nominee;

(2)
in accordance with paragraph 106U(1)(b) of the Act, Dr Sevdalis be counselled by the Director, Professional Services Review, or the Director’s nominee; and

(3)
in accordance with subparagraph 106U(1)(h) of the Act, Dr Sevdalis be fully disqualified for a period of 1 month from the time when this determination takes effect.”

Attached to the final determination was a statement of reasons.

Request for Review of Final Determination
38.
By letter dated 23 March 2004 addressed to the Minister of Health and Ageing, the applicant sought a review of the final determination.  The letter read as follows:

“I would like to formally request a review of a decision, dated the 26th of February 2004, made by a Ms Blazow of your department - to allow a one month period of Suspension of my Rights to HIC or Medicare Entitlements to Proceed.

Ms Blazow decided this after allowing me to present my case, as to why I should not have to undergo such a suspension of my entitlements.

I did this in a rather lengthy, but detailed letter, with proof of the actual events that had actually occurred.  This related to an immense length of penalties that I had already suffered due to decisions already made by at least four Independent Medical Panels for the same patients, same treatments, for the same consultations, same ailments over the same period of time - being the 1st of Jan 1996 to the 31st of Dec 1996.

PSR-120, which was meant to have been disqualified, due to breach of confidentiality, still, regardless of what has been said - proceeded to act to make decisions - with subsequent penalties that I had to deal with and address!  This fact that PSR-120 was not made defunct in actual fact, as had been agreed to, and proceeded to remain active and make decisions - the consequences, which I had to face at much financial cost, stress to me and my family, clinic staff and patients, who suffered from my inability to provide the continuity of care that I had been providing them for almost 20 years, on call for 24 hours almost daily.

As I mentioned, PSR-120A, was still set up despite the above, and further proceeded to carry out a replication of the very same investigation into my medical practice for the same patients, the same period, the same consultations, the same treatments etc.  This was a TOTAL REPLICATION of what PSR-120 had done!

My grounds for this request are the very same as those outlined in my original submission to, from late 2003, made to Ms Blazow.  I fully authorise for this Written Submission to be provided to the new subsequent independent Panel, that will be set up to review the penalty associated with the final determination.

I further state that the grounds for my arguments are that I have been deprived of my Natural Justice, firstly because I have been retried twice for the same matters, by the PSR System (Both PSR-120 and now PSR-120A).

I have had to face, from the decisions of PSR-120, at least another FOUR Medical Panels which examined me again regarding the very same issues.

I have had to go WITHOUT my MEDICARE or HIC ENTITLEMENTS for some at least 22 MONTHS.

I, over this period, suffered with my family the immense stress and humiliation of not being able to be paid for any work, and having to greatly increase or incur new mortgages to keep our heads above water, and try to maintain the running of the clinic with locum medical staff.

A lot of money and time had to be spent on legal advice and preparation to confront each Committee that I had been hurled before - due to the decisions made by PSR-120 (the so-called committee that had been made defunct!).

Now I am expected to (after 22 months of not being entitled to Medicare or HIC Entitlements), after the PSR-120A investigation and decision, I have to undergo a further One Month of a Similar Suspension - for the same patients, same treatments, for the same dates of Treatments, Over the Same Period of Time - and for Treatments that have Subsequently been found to be appropriate and legitimate for that period and those diagnoses.

How many times does one hang a person for the same Murder?

Under Natural Justice, it can only be once - but in my case it seems that you have decided that it be twice!

Thus, I request merely my rights under Natural Justice in this Situation under our Democracy!”

39.
The request for review of the final determination was subsequently forwarded to the President of this Tribunal.  The material forwarded pursuant to section 115 of the 1973 Act includes, as an attachment to the request for review, a copy of the letter to the Determining Officer and its attachments to which the applicant refers in the request.

Relevant Legislative Provisions
40.
Prior to the date on which the Committee was appointed (7 March 2000), the 1999 Act, to which some reference has already been made, came into operation.  The amendments made by that Act to the 1973 Act included:

· A provision (see item 43 of Schedule 1) repealing sections 104, 105 and 105A (requiring persons under review to produce documents and providing for the consequences of not complying with such a requirement);

· A provision (see item 44 of Schedule 1) repealing Subdivision D of Division 4 of Part VAA (dealing with reporting by Committees);

· A provision (see item 47 of Schedule 1) repealing section 106Q (providing for the appointment of the Determining Officer), section 106R (providing for a copy of the Committee’s report to be given to the person under review), section 106S (providing for the making of a draft determination) and section 106T (providing for the making of a final determination);

· Provisions (see items 48, 49 and 50 of Schedule 1) amending section 106U (providing for the content of determinations).

However, item 65 of Schedule 1 to the 1999 Act provides that the amendments made by that Schedule do not apply in respect of a matter (referred to as an “old matter”) that, before the commencement of the Schedule, was referred under section 86 of the 1973 Act by the Health Insurance Commission to the Director of Professional Services Review appointed under section 83 of the 1973 Act and that, subject to subitems 67(3) and (4), the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act continues to apply in respect of such a matter.  Subitem 67(4) has no relevance for present purposes.  Subitem 67(3) provides that the power conferred on a Committee by section 105A of the 1973 Act as it continues to apply in respect of an old matter under item 65 may be exercised at any time before or during the hearing.  It is not in doubt that the present matter is an “old matter” as so identified.

41.
Part II of the 1973 Act deals with “Medicare Benefits”.  Subsection 10(1) provides that, where medical expenses are incurred in respect of a professional service rendered in Australia to an eligible person, Medicare benefit is payable in respect of the professional service.  The expression “professional service” includes (see section 3) a service (other than a diagnostic imaging service as defined) to which an item in the General Medical Services Table prescribed under section 4 relates, being a clinically relevant service that is rendered by or on behalf of a medical practitioner.  A “clinically relevant service” (see again section 3) is, so far as material for present purposes, a service rendered by a medical practitioner that is generally accepted in the medical profession as being necessary for the appropriate treatment of the patient to whom it is rendered.

42.
Part VAA (sections 80-106ZR) creates a scheme under which a person’s conduct can be examined to ascertain whether inappropriate practice as defined in section 82 is involved and provides for action that can be taken in response to inappropriate practice (subsection 80(1)).  In identifying the text of relevant sections within Part VAA of the Act, a number of amendments made by the 1999 Act must be disregarded as those amendments do not apply to a matter, such as the present, which was referred under section 86 of the 1973 Act before the commencement of the 1999 Act.  It should also be noted that the amendments made by the 1997 Act are relevant.  Section 4 of that Act has no application as the present matter was not referred under section 86 of the 1973 Act until after the commencement of the 1997 Act on 6 November 1997.  In what follows the provisions of the 1973 Act are stated in the form relevant to the resolution of the issues that arise in this review.

43.
Section 82 provides that a practitioner engages in inappropriate practice if the practitioner’s conduct in connection with rendering or initiating services is such that a Committee could reasonably conclude that, if the practitioner rendered or initiated the referred services as a general practitioner, the conduct would be unacceptable to the general body of general practitioners.  The expression “service” is defined in subsection 81(1) to include a service for which, at the time it was rendered or initiated, Medicare benefit was payable.

44.
Section 86 provides that the Health Insurance Commission may refer to the Director of Professional Services Review (“the Director”) the conduct of a person relating to whether the person has engaged in inappropriate practice in connection with rendering or initiation of services.  The Director is required by subsection 89(1) either to dismiss the referral (which he or she must do if satisfied that there are insufficient grounds on which a Committee could reasonably find that the person under review has engaged in inappropriate practice in connection with the referred services - section 91) or set up a Committee to consider whether the practitioner has engaged in inappropriate practice (which he or she must do unless satisfied that there are insufficient grounds on which a Committee could reasonably find that the person under review has engaged in inappropriate practice in connection with the referred services - section 93).

45.
Under section 106L, the Committee is required to give to the Determining Officer a written report setting out its findings on whether, in its opinion, the person under review engaged in inappropriate practice in connection with the referred services.

46.
If the Committee’s report contains a finding that the person under review has engaged in inappropriate practice in connection with rendering or initiating some or all of the referred services, the Determining Officer must make a draft determination in accordance with section 106U and, after giving the practitioner an opportunity to make written submissions suggesting changes to the draft, make a final determination in accordance with that section (sections 106S and 106T).

47.
Section 106U provides for the content of determinations.  A determination must contain one or more of the prescribed directions.  These include a reprimand, counselling, repayment to the Commonwealth of the whole or part of the Medicare benefit that was paid in respect of services “in connection with which the person under review is stated in a report under section 106L to have engaged in inappropriate practice” and disqualification wholly or partly.  Under subsections 106U(3) and (4) as amended by items 21 and 22 of Schedule 1 to the 1997 Act, a direction for partial or full disqualification (paragraphs 106U(1)(g) and 106U(1)(h)) must specify a period of disqualification of up to 3 years to start when the determination takes effect.

Role of the Tribunal
48.
The role of the Tribunal (see section 116 of the 1973 Act) is to review the final determination dated 24 February 2004.  By virtue of section 119 of that Act, the Tribunal is required to consider the matter to which the determination relates having regard to the grounds set out in the request for review, the documents forwarded by the Minister with the request and any addresses made to the Tribunal during the proceedings on the review and, where the determination consists of a final determination under section 106T, to affirm or set aside the determination, or set aside the determination and make any other determination that the Determining Officer is empowered to make under that section.

Consideration of the Issues
49.
No issue is raised in this matter concerning the findings of inappropriate practice found by the Committee in relation to the 20 services that the Committee examined.  Nor is the final determination challenged in so far as it directs that the applicant be reprimanded and counselled.  The submissions put to the Tribunal on behalf of the applicant centred on the direction in the final determination that, in accordance with paragraph 106U(1)(h) of the Act, the applicant be fully disqualified for a period of 1 month from the time when the determination takes effect.  The effect of that direction is to be found in section 19B.  That section provides, inter alia, that a Medicare benefit is not payable in respect of a professional service (including a pathology service) if, at the time when the service is rendered, the person who renders the service is a practitioner in relation to whom a final determination under section 106T containing a direction under paragraph 106U(1)(h) that the practitioner be fully disqualified is in effect.

50.
The applicant’s solicitor submitted that the disqualification for 1 month was severe and excessive when regard was had to the history of the matter including the circumstance that the applicant had been required over a very lengthy period to explain the conduct of aspects of his practice during the calendar year 1996 not only to Professional Services Review Committee No. 120A, but also to Professional Services Review Committee No. 120 and various Panels of the Medical Practitioners Board of Victoria.  Reliance was also placed on the circumstance that no Medicare benefit was payable in respect of any services rendered by the applicant during the period from 25 May 2000 to 15 February 2002 (see paragraphs 20 and 28 above).  It was submitted that that situation would not have arisen, or the period of disqualification would have been much shorter, had it been recognised much earlier than it was that copies of the applicant's clinical records had been produced to Committee No. 120 and could be made available to Committee No. 120A.

51.
The solicitor for the applicant recognised and acknowledged that the letter setting out the grounds on which the review was sought and the attached submissions to the Determining Officer are couched in layman’s terms.  For example, the applicant’s characterisation of the matters he relies upon as amounting to a denial of natural justice does not reflect the content of that concept as explained in judicial decisions.  The matters to which the applicant refers are simply aspects of the history of the matter from which the conclusion is sought to be drawn that the disqualification for 1 month is excessive.  It was not contended that the applicant had been denied procedural fairness in the proceedings before the Committee or in the consideration of the matter by the Determining Officer and, upon a consideration of the material before the Tribunal, no basis exists for any such contention.

52.
The solicitor did make a short reference during his submissions to the statement by the applicant that “during the PSR meetings he did not have a legal representative present - he wasn’t allowed to”.  We do not understand that the solicitor placed any reliance on that statement in support of his submissions.  A perusal of the transcript record of the Committee hearing establishes that on more than one occasion he was informed that he was entitled to be accompanied by a lawyer (subsection 103(1)).  It is, of course, true that, in accordance with that provision, he was not entitled to be represented by a lawyer.  It is also clear that he had access to legal advice in relation to the Committee’s proceedings.

53.
Counsel for the respondent referred to the legislative provisions and traced the history of the matter.  He submitted that the Tribunal should affirm the final determination on the basis that the grounds of review have not been made good.  He drew attention to the fact that the only findings of inappropriate practice were those made by Committee No. 120A, no report in relation to its examination of the applicant having been made by Committee No. 120.  In relation to the involvement of the Medical Practitioners Board of Victoria, he submitted that:

“The findings or disciplinary action taken by the Medical Practitioners Board neither supplant nor determine the question which the Committee was required to determine.  The question for the Committee was whether Dr Sevdalis engaged in inappropriate practice in connection with the rendering of a professional service within the meaning of the Health Insurance Act.  This was a different question from the question whether Dr Sevdalis engaged in any unprofessional conduct within the meaning of the Medical Practice Act 1994 (Victoria).”

54.
Counsel for the respondent also submitted that there was no “double penalty” involved in the disqualification of the applicant by reason of his failure to produce the documents the subject of Schedule 1 to the Notice of  Hearing dated 26 April 2000 and the disqualification directed by the Determining Officer in the final determination dated 24 February 2004.

55.
It was also submitted on behalf of the respondent that the circumstance that the scope of the inquiry that Committee No. 120A was charged to conduct was the same as that entrusted to Committee No. 120 provided no basis for setting aside the period of disqualification directed by the Determining Officer.

56.
During the course of the submissions by counsel for the respondent, the parties were invited by the Tribunal to address the questions whether, in the circumstances of this case, section 106ZPM operated to prohibit the payment of Medicare benefit in respect of any services rendered by the applicant during the period from 25 May 2000 until 15 February 2002 and, if it did not operate to that effect, whether that was a factor that the Tribunal might take into account in determining whether the direction for disqualification in the final determination should be affirmed, varied or set aside.

57.
Reference has already been made (paragraphs 15 and 17 above) to the fact that the source of the power to require the production of the documents referred to in Schedule 1 to the Notice of Hearing dated 26 April 2000 was expressed to be section 105A of the Act and to the further fact that Schedule 1 set out the text of that section and section 106ZPM.  The text of the sections there set out is the text in which those sections were enacted by items 43 and 62 respectively of Schedule 1 to the 1999 Act.  Subsection 105A(2) as then enacted provides:

“(2)
The Committee may, by written notice, signed by a Committee member, given at any time before or during the hearing to:



(a)
the person under review; or

(b)
any other person whom the Committee believes to have possession, custody or control of, or to be able to obtain, relevant documents;

require the person to whom the notice is given:

(c)
to produce to a Committee member, or to a person nominated by a Committee member, such relevant documents as are referred to in the notice; and

(d)
.....”

The expression “relevant documents” is defined in subsection 105A(1).  The reference to “the Committee” is clearly a reference to a Committee set up under section 93 as substituted by item 35 in Schedule 1 to the 1999 Act.

58.
Section 106ZPM as enacted by item 62 of Schedule 1 to the 1999 Act provides:

“If:

(a)
a person under review is required to produce a document or give information by a notice given under subsection 89B(2) or 105A(2); and

(b)
the person intentionally refuses or fails to comply with the requirement within the period specified in the notice;

a Medicare benefit is not payable in respect of a service rendered by the person under review, by a person employed by the person under review, or by a person employed by a body corporate of which the person under review is an officer, at a time after the end of the period specified in the notice and before the document is produced or the information is given, as the case may be.”

59.
Reference has already been made to the provisions of item 65 and subitem 67(3) in Schedule 1 to the 1999 Act (see paragraph 40 above).  By virtue of those provisions, the amendments made by that Schedule do not apply to an “old matter” as identified in item 65.

60.
Counsel for the respondent submitted that the effect of subitem 67(3) was to make the new section 105A and the sanctions linked to that section, including the sanction provided for in the new section 106ZPM, applicable to an “old matter”.  We are unable to accept that subitem 67(3) has that effect.  Its language appears to us to be clearly unambiguous.  It expressly refers not to the new section 105A but to section 105A “as it continues to apply in respect of an old matter under item 65”.  That is clearly a reference to the section in the form in which it stood immediately before the commencement of Schedule 1 to the 1999 Act, namely 1 August 1999.  The purpose of subitem 67(3), and its effect, is to remove any doubt that the power conferred on a Committee by the old section 105A might be exercised “at any time before or during the hearing”.  The doubt arose from the circumstance that subsection 105A(1) in the form in which it was enacted by item 10 of Schedule 1 to the 1997 Act provided for the relevant notice to require the documents referred to in the notice to be produced “prior to the hearing”.

61.
There was, of course, ample power in the provisions of the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act to require the applicant to produce the documents referred to in Schedule 1 to the Notice of Hearing dated 26 April 2000.  That power was conferred by sections 104 and 105A and it is well settled that “the validity of an administrative act is not necessarily impugned by there having been a mistake as to the source of the power stated by the decision-maker as that upon which reliance was placed”:  see Newcrest Mining (WA) Limited v. The Commonwealth  (1997) 190 CLR 513 per Gummow J at p.618 and the cases there cited.

62.
Similarly, there was a provision in the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act, section 105, that set out the consequences of the person under review failing to comply with the requirements of a notice to produce documents.  The sanction for such failure (see subsection 105(3)) was the full disqualification of the person under review, the Director of Professional Services Review being obliged to take that action as soon as practicable after receiving from the Committee, pursuant to paragraph 105(1)(b), notice of the failure to comply.  That notice was required to be given by the Committee if the person under review failed to comply with the requirements of a notice under paragraph 104(2)(b).  The requisite sequence of events under section 104 was the giving of a notice under paragraph 104(1)(b) requiring the person under review to appear at the hearing by the Committee and produce the documents referred to in the notice followed by the giving of a further notice under subsection 104(2) which provided:

“(2)
If the person under review fails to comply with any such requirements of the notice, the Committee may:

(a)
fix a day for another hearing, at least 28 days after the day specified in the notice under section 102, at which the evidence of the person under review is to be taken and/or the documents referred to in the notice are to be produced; and

(b)
give to the person under review written notice of the time and place proposed for the other hearing.”

63.
Thus, under the provisions of the 1973 Act in force immediately prior to the commencement of  Schedule 1 to the 1999 Act, the disqualification of the person under review for failure to produce documents was dependent upon the conditions precedent to the exercise of the relevant power having been fulfilled.  Clearly, the conditions precedent to the exercise of the power conferred by subsection 105(3) were not fulfilled and that power may not, therefore, be relied upon to support the action taken against the applicant on 25 May 2000:  see Australian Broadcasting Tribunal v. Saatchi & Saatchi Compton (Vic) Pty Ltd (1985) 10 FCR 1 per Wilcox J at p.23.

64.
Having reached the conclusion that section 106ZPM did not operate to prohibit the payment of Medicare benefit in respect of any service rendered by the applicant during the period from 25 May 2000 until 15 February 2002, the question remains whether that is a factor that may properly be taken into account by the Tribunal in determining whether the direction that the applicant be fully disqualified under paragraph 106U(1)(h) for a period of 1 month from the time when the final determination takes effect should be affirmed, varied or set aside.

65.
Counsel for the respondent submitted that it forms no part of the function of the Tribunal to consider either the lawfulness of the requirement to produce the documents referred to in Schedule 1 to the Notice of Hearing dated 26 April 2000 or the action of the Director of Professional Services Review in advising the Health Insurance Commission to remove the applicant from participation in the Medicare scheme.  Neither matter, counsel submitted, forms part of  “the matter to which the determination relates” in the sense in which those words are used in paragraph 119(1)(a) of the 1973 Act.  It is not doubt true, as counsel submits, that the respondent did not consider the questions raised by the Tribunal.  This is understandable as the respondent did not have access to all of the material that was before the Committee.

66.
The submission appears to suggest that, in treating the circumstances in which the applicant was removed from participation in the Medicare scheme during the period from 25 May 2000 until 15 February 2002 as a factor to be taken into account in considering whether, in all the circumstances, the direction for disqualification under paragraph 106U(1)(h) should be affirmed, varied or set aside,  the Tribunal is having regard to material other than the material to which subsection 115 refers.  If the submission does make that suggestion, it is incorrect as the material which has given rise to the questions raised by the Tribunal was before the Committee and forms part of the exhibits received at the hearing conducted by it for the purpose of the referral that gave rise to the determination.

67.
The Tribunal has made no finding that the requirement to produce the documents referred to in Schedule 1 to the Notice of Hearing was unlawful.  Indeed, as appears from what is said earlier in these reasons, the Tribunal has proceeded on the basis that the requirement was lawfully made notwithstanding that the source of the power to do so was incorrectly stated.

68.
Having given careful consideration to the submissions made by counsel for the respondent, we are unable to accept them.  In our opinion the circumstances in which the applicant was removed from participation in the Medicare scheme during the period from 25 May 2000 until 15 February 2002 constitute one aspect of “the matter to which the determination relates” so that they may properly be taken into account in considering the direction for disqualification.  The weight to be given to those circumstances is, of course, a matter of judgment as is the weight to be given to all other relevant factors.

69.
The other factors which we have taken into account in reaching our conclusion include:

(a)
the nature and gravity of the conduct found by the Committee to have amounted to inappropriate practice;

(b)
the limited nature of the investigation that the Committee undertook involving the examination of the applicant in respect of only 20 services out of a total of 9,119 services rendered by the applicant during the referral period;

(c)
the lack of any material to show that the findings of inappropriate practice were representative of the applicant’s general standard of practice; and

(d)
the length of time that has elapsed since the services in question were rendered.

70.
Taking into account all of the relevant factors, we have concluded that the direction for disqualification under paragraph 106U(1)(h) of the 1973 Act should be set aside.  To give effect to that conclusion, section 119 of the 1973 Act requires that the whole of the final determination be set aside and another determination made.  

71.
The setting aside of that direction should not, however, be seen as an indication that the Tribunal takes a view as to the applicant’s conduct, particularly his conduct in relation to the prescription of drugs, that is less serious than that taken by the Committee or the respondent.  Although we are unable to give a direction to that effect, we strongly recommend that, at a suitable interval after the counselling that is directed in the determination and unless the Health Insurance Commission is convinced that the applicant has changed his pattern of practice to accord with what would be acceptable to the general body of general practitioners, an inquiry more extensive than that conducted by the Committee be undertaken to reassess and evaluate the conduct and content of the applicant’s practice.

Conclusion
72.
For the reasons set out above, we set aside the final determination made by the respondent on 24 February 2004 and in lieu thereof make a determination directing that:

(1)
in accordance with paragraph 106U(1)(a) of the Health Insurance Act 1973 (“the Act”), the applicant be reprimanded by the Director, Professional Services Review, or the Director’s nominee; and

(2)
in accordance with paragraph 106U(1)(b) of the Act, the applicant be counselled by the Director, Professional Services Review, or the Director’s nominee.
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