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DECISION
The Determination made herein by the respondent and dated 5 June 2001 is set aside and in lieu thereof a Determination is made directing that:

(1) in accordance with paragraph 106U(1)(a) of the Act, the applicant be reprimanded by the Director, Professional Services Review, or the Director's nominee;

(2) in accordance with paragraph 106U(1)(b) of the Act, the applicant be counselled by the Director, Professional Services Review, or the Director's nominee;

(3) in accordance with subparagraph 106U(1)(g)(i) of the Act, the applicant be disqualified for a period of 6 months from the time when this determination takes effect in respect of the provision of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table; and 

(4) in accordance with paragraph 106U(1)(h) of the Act, the applicant be fully disqualified for a period of 3 months from the time when this determination takes effect. 

                                                                                                        Alan R. Neaves (Sgd)

                                                                                                        (Alan R. Neaves)

                                                                                                         President 
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REASONS FOR DECISION

THE TRIBUNAL:

Nature of the Proceeding

1. The matter before the Tribunal is the review, upon the request of Dr Sivalingam Sinnathamby (“the applicant”), of the final determination relating to the applicant made by Charles Maskell-Knight (“the respondent”) and dated 5 June 2001.  The matter is said to arise under provisions of the Health Insurance Act 1973 (Cth) (“the 1973 Act”), the Health Insurance Amendment Act (No. 1) 1997 (Cth) (“the 1997 Act”) and the Health Insurance Amendment (Professional Services Review) Act 1999 (Cth) (“the 1999 Act”) to which reference will be made later in these reasons.  At the outset, however, it is to be noted that, although Part VA of the 1973 Act pursuant to which this Tribunal was established and its proceedings regulated was repealed by item 63 of Schedule 1 to the 1999 Act (a provision which commenced on 1 August 1999), item 65 of that Schedule (which also commenced on that date) provides, inter alia, that the repeal does not apply in respect of a matter that, before the commencement of the Schedule, was referred under section 86 of the 1973 Act by the Health Insurance Commission established under the Health Insurance Commission Act 1973 (Cth) to the Director of Professional Services Review appointed under section 83 of the 1973 Act and that the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act continues to apply in respect of any such matter.  It was not contended by either party that the matter presently before the Tribunal is other than such a matter.

The Applicant

2. The following statement with respect to the applicant’s training and qualifications is taken from the report of the Professional Services Review Committee:

“Training, post graduate experience and professional memberships.

6. Dr Sinnathamby told the Committee that he graduated from Sydney University in 1958 and that he worked as an RMO at Hornsby District Hospital from January to December 1959.  In 1960, he was assigned to Royal Brisbane Hospital where he completed terms in Casualty, Paediatrics, ENT, Neurology and chest diseases.

7. From 1961 to 1963, Dr Sinnathamby travelled to Malaysia and worked as a medical officer at Klang Hospital primarily as a surgeon, but also engaged in general medicine such as paediatrics and orthopaedics.  From 1963 to 1965 he resided in Scotland where he passed Parts I and II of the Surgical Fellowship Course.  He then worked for 6 months at the North Middlesex Hospital in London. 

8. For a short period, between 1965 and 1966, Dr Sinnathamby worked at the Mareeba Hospital in the Atherton Tableland in Queensland. In mid 1966, after he resigned from his position at the Mareeba Hospital, he entered private practice.

Membership of Professional Organisations

9. Dr Sinnathamby is a member of the following professional organisations:

.
The Royal Australian College of General Practitioners (RACGP);

.
the Australian Medical Association (AMA) since 1966; and

.
the Australian Association of Surgeons

10. Dr Sinnathamby informed the Committee that, in addition to being a general practitioner, he was a registered specialist surgeon (FRCS Edinburgh) and had obtained a Fellowship of the Australian College of Nutrition and Environmental Medicine (FACNEM).” 

3. The Committee also recorded the following as to the applicant’s practice location:

“11.  Dr Sinnathamby’s practice and private hospital are situated at 401 Milton Road in the Brisbane suburb of Auchenflower.  Although a third practice was apparent (15 Munro Street), the HIC data showed that he claimed a total of only 9 consultation items from this location during the Referral Period.

12.  In June 1981, Dr Sinnathamby purchased a half-share of Fermoy Private Hospital (which also had a private practice on the same site).  In 1987, both the hospital and medical practice were auctioned and, as the successful bidders, Dr Sinnathamby (and his family) became the owners of the entire complex.”

4. Dr Sinnathamby is vocationally registered and has the specialty of dual recognition/referrals.  This means that he practises with the status of a general practitioner as well as a specialist.

The Referral

5.
On 5 September 1997, Dr A.J. Parkes, who described himself as Manager, Professional Services Branch of the Health Insurance Commission (“the Commission”) and the delegate of the Commission, signed a document referring to the Director of Professional Services Review “the conduct of Dr Sivalingam Sinnathamby in relation to whether he has engaged in inappropriate practice, in connection with the rendering and initiation of services, as defined by the Act pursuant to subsection 86(1) of the Act”.  The reference to the Act is a reference to the 1973 Act.

6.
The document identified the referred services (see subsection 87(1) of the 1973 Act) as “all services rendered and initiated by Dr Sinnathamby from his practice locations in the State of Queensland during the period of 1 January 1996 to 31 December 1996, inclusive”.

7.
A summary of the Commission’s reasons for the decision to refer and the Commission’s concerns was set out in paragraph C of the document in the following terms:

“The Health Insurance Commission is concerned that the high average services per patient, high rate of initiation of pathology and diagnostic imaging and the high level of hospital consultations rendered by Dr Sinnathamby may be inappropriate, contain insufficient clinical input, or may not be reasonably medically necessary for the care of his patients.

The nature of these concerns regard the professional quality of the services provided.  The professional quality of a rendered service may also be reflected in the pattern of initiated services, such as prescribing and specialist referrals.  The Health Insurance Commission’s concerns, therefore, also extend, in this case, to initiated services.

Health Insurance Commission concerns include:

1.  High Average Services Per Patient
During the referral period Dr Sinnathamby provided 9,167 services to 1,001 patients.  Of these 3,084 were surgery consultations, 5,959 were hospital consultations and 16 were specialist consultations.  Dr Sinnathamby has an average of 9.16 services per patient, which was more than the average services per patient provided by 99% of all active vocationally registered general practitioners in Australia.  The Health Insurance Commission believes that some of the services rendered by Dr Sinnathamby may not be reasonably medically necessary for the care of his patients.

2.  High Rate of Initiation of Pathology
In the same period Dr Sinnathamby referred 373 of this patients (37.2%) for pathology with a total of 3,617 pathology services being provided.  Dr Sinnathamby ordered more pathology services than 89% of all active vocationally registered general practitioners in Australia (3,566).  Dr Sinnathamby initiated more pathology services per patient (3.61) than 99% of all active vocationally registered general practitioners in Australia (3.50).  The Health Insurance Commission believes the pathology services initiated by Dr Sinnathamby may not be reasonably medically necessary for the care of his patients.

3.  High Rate of Initiation of Diagnostic Imaging
During the referral period, 1 January 1996 to 31 December 1996, Dr Sinnathamby referred 270 of his patients (26.9%) for diagnostic imaging services with a total of 733 diagnostic imaging services being provided.  Dr Sinnathamby ordered more diagnostic imaging services than 91% of all active vocationally registered general practitioners in Australia (726).  Dr Sinnathamby initiated more diagnostic imaging services per patient (0.73) than 99% of all active vocationally registered general practitioners in Australia (0.61).  The Health Insurance Commission believes the rate of initiation of diagnostic imaging services by Dr Sinnathamby is inappropriately high.

4.  High Volume of Level B Hospital Consultations
During the referral period Dr Sinnathamby rendered 5,455 level B hospital consultations (item 33) to 224 patients.  This places Dr Sinnathamby substantially above the 99th percentile for usage of this item when compared with all other vocationally registered general practitioners in Australia (724).

For these reasons, the Health Insurance Commission has formed the view that Dr Sinnathamby’s conduct in connection with the rendering and initiation of Medicare services may constitute inappropriate practice.”

8.
The document then set out further material relating to the applicant and his practice under the following headings:

· Background of Dr Sinnathamby

· Health Insurance Commission Assessment

· Details of Health Insurance Commission Concerns

· Other Details of Dr Sinnathamby’s Practice

· Chronological Record of this Referral.

9.
Annexed to the referral document was a summary of the referred material together with 4 attachments and 10 reports.  The attachments were described as:

· Past counselling report

· Census data

· Explanation of Artificial Neural Network

· Journal Articles and Extracts.

 The 10 reports were described as:

· Daily Item Report - PIRD

· Monthly Item Report - PIRT

· Top 40 Multiple Servicing Report

· Pharmaceutical Benefits Report

· Specialist Referral Report

· Pathology Monthly Item Report - PIRT

· Pathology Episode Report - PAER

· Summary of Estimated Time Report

· Diagnostic Imaging Monthly Item Report - PIRT

· Diagnostic Imaging Episode Report - DIER

10.
In relation to the Commission’s concern as to the high rate of initiation of pathology, the referral document showed, in the following table, the 7 most frequently ordered pathology services initiated by the applicant during the referral period:

	Item
	Description
	Services
	Benefits

	65007
	Full blood examination
	383
	$5,330.00

	66211
	Chemistry x 6
	337
	$5,374.35

	69217
	Urine culture
	234
	$3,887.95

	71113
	Antibody/tissue antigen 2 tests
	152
	$5,772.30

	69207
	Gen culture
	104
	$2,358.70

	66249
	Electrophoresis
	  99
	$2,801.75

	69239
	Microbial antigens >=6 tests
	  96
	$5,015.65


11. The referral document also showed, in the following table, the top 8 initiated diagnostic imaging tests initiated by the applicant during the referral period:

	Item
	Description
	Services
	Benefits

	58503
	Chest (lung fields) by direct radiography (NR)
	128
	$5,030.20

	55036
	Ultrasound of abdomen
	114
	$9,146.75

	55042
	Ultrasound, female pelvis
	 40
	$3,180.70

	55300
	Ultrasound, prostate
	 33
	$2,730.95

	57521
	Radiographic examination of foot or ankle or leg or knee or femur(R)
	 31
	$1,163.25

	55112
	M-mode & 2-D ECG
	 22
	$4,434.15

	58112
	Spine - 2 regions
	 18
	$1,449.00

	55032
	Ultrasound, neck
	 18
	$1,392.90


12. Another table in the referral document showed the number of Level B hospital consultations rendered by the applicant to 20 of his top 40 patients during the referral period:

	Patient Rank
	Total Services
	Total Level B

Hospital 

Consultations

	  1
	175
	162

	  2
	152
	113

	  3
	145
	133

	  4
	133
	118

	  5
	129
	117

	  6
	126
	  99

	  7
	120
	  86

	  8
	106
	102

	  9
	  98
	  65

	10
	98
	     80

	11
	92
	     89

	12
	92
	     60

	13
	90
	     86

	14
	87
	     77

	15
	84
	     61

	16
	82
	     73

	17
	80
	     62

	18
	79
	     66

	19
	76
	     59

	20
	76
	     65

	                       Total     1,773


The Commission questioned the relevance of such a high number of hospital consultations per patient, the medical necessity for almost daily visits and the itemisation of the consultations.

13.
The applicant was given a copy of the referral document and its annexures and afforded an opportunity to make written submissions to the Director of Professional Services Review within 14 days stating why the Director should dismiss the referral without setting up a Committee (see subsection 88(2) of the 1973 Act).  The applicant responded by letter dated 6 October 1997.

Professional Services Review Committee
14.
On 28 October 1997, the Director of Professional Services Review, Dr A.J. Holmes, signed an instrument under sections 93 and 95 of the 1973 Act setting up Professional Services Review Committee No 112 (“the Committee”) to consider whether the applicant had engaged in inappropriate practice.

15.
The Committee comprised a Chairperson (Dr M.A. McKenzie) and three members (Dr S.R. Phillips, Dr C. Brown and Dr M.W. Harrison).  The Chairperson was described in the instrument setting up the Committee as a Deputy Director within the meaning of Part VAA of the 1973 Act and a medical practitioner.  Drs Phillips and Brown were each described as a Panel member under paragraph 95(1)(b) of the 1973 Act and a vocationally registered general practitioner.  Dr Harrison was described as a Panel member under that subparagraph of the 1973 Act and a pathologist.  It appears that the instrument of appointment should have referred to Dr Harrison as a Panel member under paragraph 95(1)(c) of the 1973 Act (see paragraph 40 below).

16.
It should here be recorded that Dr McKenzie died on 19 April 1998 as a result of an accident.  The applicant consented to the matter being completed by the three remaining members of the Committee (see subsection 99(7) of the 1973 Act).

Hearing by the Committee

17.
Pursuant to section 102 of the 1973 Act, the Committee, by a document dated 12 November 1997, gave the applicant notice of a hearing to commence at 4pm on Sunday, 30 November 1997 at the Parkroyal Hotel, Brisbane.   The Notice of Hearing stated that, if necessary, the hearing would be adjourned to a later date.  The document required the applicant to produce the documents referred to in Schedule 1 to the notice to the Secretary to the Committee on 29 November 1997 and to appear at the hearing on 30 November 1997 and on any further date determined by the Committee and give evidence to the Committee.  Schedule 1 to the notice described the documents to be produced in the following terms:

“All documents relating to the rendering and initiation of services by Dr S. Sinnathamby during the Referral Period for the patients on the attached lists (1 to 7). 

 A document outlining the medical diagnoses of the patients identified in the Referral as Dr S. Sinnathamby’s top 40 patients - see attached list No 8.

All practice appointment books, day books, diaries and attendance registers for Dr S. Sinnathamby during the Referral Period.

Any document relating to the hours actually worked by Dr S. Sinnathamby during the Referral Period.

All Dr Sinnathamby’s Royal Australian College of General Practitioners Quality Assurance and continuing Medical Education records for the triennium which covers the Referral Period.”

18.
List 1 listed the names of 9 patients, being the patients ranked 1 to 6 inclusive, 19, 24 and 29 in the list of Top 40 patients shown in the Monthly Item Report - PIRT. List 2 listed the patients ranked 1, 6, 21, 24, 26 and 39 in the Top 40 multiple servicing report.  List 3 listed 8 patients to whom the applicant rendered an item within the range of items 36 to 51 on 28 November 1996.  List 4 listed 22 patients to whom the applicant rendered an item 33 service on 21 August 1996, 24 patients to whom the applicant rendered an item 33 service on 22 August 1996 and 20 patients to whom the applicant rendered an item 33 service on 23 August 1996.  List 5 listed the 15 patients ranked 1, 4, 6, 10, 14, 16, 20, 21, 22, 28, 29, 34, 38, 39 and 40 in the Pathology Monthly Item Report - PIRT.  List 6 listed the patients in respect of whom the applicant had requested services under two or more of the items 66213, 66239, 66249 and 71113 on the same day.  List 7 listed 15 patients ranked 1, 2, 3, 4, 7, 8, 11, 14, 18, 20, 21, 27, 31, 38 and 40 in the Diagnostic Imaging Monthly Item Report - PIRT.  List 8 listed the Top 40 patients in the Monthly Item Report - PIRT.

19.
Schedule 2 to the Notice of Hearing stated:

“This hearing concerns your conduct in relation to whether you have engaged in inappropriate practice as defined by the Health Insurance Act 1973 in connection with all services rendered and initiated by you during the Referral Period from your practice locations in the State of Queensland.”

20.
The Notice of Hearing was forwarded to the applicant under cover of a letter dated 12 November 1997 from the Secretary to the Committee.  The letter provided the applicant with an outline of the proceedings before the Committee and included the following:

“As a guide, some of the issues the Committee will be interested in are:

· your practice arrangements, i.e. type of practice/patients, staffing, financial & clerical arrangements;

· the services which you rendered and initiated (as per the Referral);

· your absences from the practice during the referral period, i.e. holidays taken; and

· your understanding of your professional responsibilities under the Medicare programme.

The Committee will also seek your views of the Referral and the matters the HIC took into consideration in forming its view about the possible inappropriateness of your practice.”

21.
The hearing by the Committee commenced on 30 November 1997 and continued on 1 February 1998 and 1 March 1998.  The applicant was, on each occasion, accompanied by his legal adviser.

22.
At the hearing the applicant gave evidence (not on oath or affirmation) and provided documentary material to the Committee.

23.
At the commencement of the hearing the Chairperson made a short opening statement outlining the course the hearing would take.  This was followed by the introduction into evidence of various documents which were marked as exhibits.  The Chairperson then said that, before the Committee proceeded further, he wished “to read into the transcript a couple of comments”.  The first of these, to which counsel for the applicant drew particular attention in the course of his submissions to the Tribunal, set out what should be included in a practitioner’s medical record in respect of a patient.

24.
The applicant was then asked questions designed to elicit information concerning his background.  This was followed by questioning of the applicant at considerable length on matters relevant to obtaining an understanding of the profile and pattern of his practice and the procedures and treatments undertaken in the private hospital he then operated.  The Committee then discussed with the applicant his treatment of a number of patients. 

25.
When, after the Chairperson had enumerated the Committee’s concerns, the hearing was adjourned indefinitely on 1 March 1998, the applicant was afforded the opportunity to put written submissions to the Committee within 21 days.  The applicant did not avail himself of that opportunity.  Nor did he avail himself of an opportunity to comment upon a copy of the Committee’s draft report.

The Committee’s Report
26.
Pursuant to section 106L of the 1973 Act, the Committee gave to the Determining Officer a written report dated 16 February 2000.  The Committee expressed its findings in the following terms:

“In accordance with section 106L of the Health Insurance Act 1973 (the Act), Professional Services Review Committee No 112 finds that, in connection with rendering and initiating services the subject of Referral No 112, Dr Sivalingam Sinnathamby of 401 Milton Road, Auchenflower, in the State of Queensland, has engaged in inappropriate practice as defined in s.82(1)(a) of the Act.

The Committee members are unanimous in the findings contained in this report.”

27.
After referring in summary form to the history of the review, the hearing, the constitution of the Committee after the death of Dr McKenzie, the issues (noting that the Committee had not attempted to examine all of the services and had not “sampled” the services in a statistical sense for the purpose of enabling extrapolation across all services) and the nature of the evidence to which the Committee had had regard, the report turned to a consideration of the applicant’s conduct.  The Committee summarised its approach and foreshadowed its findings as follows:

“1.
Since the HIC’s primary concerns related to the high level and clinical relevance and medical necessity of services (rendered and initiated, including pathology, diagnostic imaging and prescribing) and the level of Dr Sinnathamby’s clinical input, the Committee has arrived at findings on:

· those services (rendered and initiated) which were not clinically relevant and/or not reasonably medically necessary, and 

· those conducts (connected with services rendered and initiated, his patient management and, ultimately, the benefits claimed on Medicare and generated under the Pharmaceutical Benefits Scheme) which, in its view, adversely affected his clinical input.

2.
The evidence before the Committee also revealed:

· dangerous practices (including inappropriate prescribing protocols), and

· inadequate patient medical records (practice and hospital).

3. Appendix 2 to this report identifies specific patients and services, which demonstrate the findings outlined above.  Other more global conducts of concern are also discussed in this report.

4.
Although no attempt was made to ‘sample’ in a statistical sense, the Committee was firmly of the view that its findings on those services examined were indicative of Dr Sinnathamby’s overall pattern and style of practice.”

28.
We reproduce in this paragraph some of the specific matters recorded by the Committee in its report, thus demonstrating the comprehensive nature of the inquiry that the Committee conducted and the findings it reached:

· The applicant was unable to demonstrate the clinical relevance of the majority of the services examined by the Committee.

· The applicant’s deficient medical knowledge contributed greatly to the poor quality of his patient care.

· The applicant’s medical records were deficient in the area of differential or provisional diagnosis, examination findings, progress notes and investigative strategy.

· There was little if any record of why the applicant initiated investigations nor was there documentation of any significant analysis of the results or subsequent follow-up action.

· The Committee was concerned at the extent and frequency of the applicant's pathology episodes and the cost thereof .

· The Committee found no abnormal thyroid function test results or evidence of appropriate abnormal physical findings on examination or positive results of antithyroid antibodies in any of the services examined.

· The applicant was found to be a compliant doctor in terms of bowing to patient demand for repeated pathology tests.

· The applicant was found to have demonstrated a lack of discrimination in the selection of pathology tests.

· The applicant was unable to provide the Committee with clinical justification by way of medical necessity for the majority of the pathology tests initiated during the referral period.

· The applicant's performance in pathology test selection and interpretation was far below the standard expected by the general body of general medical practitioners.  

· The applicant’s style of practice engendered excessive servicing in terms of consultation frequency and duration and pathology and diagnostic imaging initiation.

· The applicant was unable to demonstrate clinical relevance for the majority of the services examined and discussed, this finding relating to the frequency and duration of hospital admissions, his clinical input, his patient management and the investigations initiated.

· The applicant could not enlighten the Committee members as to the reasons for the high incidence of the repeated daily and long hospital attendances or the validity of the claims made on Medicare.

· The applicant failed to satisfy the Committee as to the clinical relevance of the majority of the hospital attendances claimed under Medicare.

· In the light of the applicant’s inability to justify clinically in-patient attendances on days when they were also seen by other general practitioners, the Committee found such attendances to be inappropriate.

· In many instances, mainly hospital attendances, the applicant’s clinical input was so deficient as to warrant a finding of inappropriate practice in respect of the identified services.

· In many instances, pathology or diagnostic imaging tests initiated by the applicant were not clinically relevant.

· The Committee identified some situations where the applicant should have but failed to initiate particular pathology or diagnostic imaging tests.

· The Committee found that the applicant did not address the crucial elements of the MBS requirements.

· The Committee found the applicant's prescribing protocols to be complex and illogical.

29.
The Committee’s conclusion as set out at the end of its report was as follows:

“After considering the Referral and all the evidence before it, and after applying its combined body of knowledge, the Committee has concluded that Dr Sivalingam Sinnathamby has engaged in inappropriate practice, as defined in section 82(1)(a) of the Act, in connection with those referred services which are identified in Appendix 2.”

Appendix 2 to the report referred in some detail to medical services rendered, and pathology and diagnostic imaging services initiated, by the applicant during the referral period in respect of 36 patients.

30.
Appendix 3 to the report comprised an index to pathology services initiated by the applicant and discussed in the report and Appendix 5 comprised a copy of a report (produced by the Health Insurance Commission at the Committee’s request) identifying instances where patients (hospitalised under the applicant’s care) were attended by him and other doctors (also general practitioners) on the same day.

The Final Determination
31.
On 5 June 2001, the respondent, who described himself as “Determining Officer by virtue of a Ministerial appointment made in accordance with section 106Q of the Act” signed a document described as “Final Determination, Section 106T, Health Insurance Act 1973”.  The document recited that the Committee had found that the applicant had engaged in inappropriate practice as defined in section 82 of the 1973 Act and directed that:

“(1)
in accordance with paragraph 106U(1)(a) of the Act, Dr Sinnathamby be reprimanded by the Director, Professional Services Review, or the Director’s nominee;

(2)
in accordance with paragraph 106U(1)(b) of the Act, Dr Sinnathamby be counselled by the Director, Professional Services Review, or the Director’s nominee;

(3) in accordance with paragraph 106U(1)(c) of the Act, Dr Sinnathamby repay to the Commonwealth Medicare benefits in the amount of $8,879.39 that was paid in respect of services specified in paragraph 4.3 of the attached statement of reasons, being services rendered by Dr Sinnathamby and identified by the Committee in Appendices 2 and 5 of its Report.  The services so specified are services in connection with which Dr Sinnathamby is stated in the Committee’s report of 16 February 2000 to have engaged in inappropriate practice; 

and that any Medicare benefit that would otherwise be payable for these services cease to be payable;

(4)
in accordance with paragraph 106U(1)(g)(i) of the Act, Dr Sinnathamby be disqualified for a period of 6 months from the time when this determination takes effect in respect of the provision of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table; and

(5)
in accordance with paragraph 106U(h)[sic] of the Act, Dr Sinnathamby be fully disqualified for a period of 3 months from the time when this determination takes effect.”

Attached to the final determination was a statement of reasons.  Also attached to the final determination was a statement setting out the calculations by which the respondent arrived at the amount of $8,879.39 referred to in Direction (3) of the final determination.

32.
Paragraph 4.3 of the respondent’s statement of reasons was in the following terms:

“I note that the Committee has specifically identified a number of services, included in the Referred Services specified in the Referral, rendered by Dr Sinnathamby to which the Committee’s findings of inappropriate practice relate.  The services so identified are set out in Appendices 2 and 5 to the Report.  As the Committee has cited these services as examples of Dr Sinnathamby’s conduct constituting inappropriate practice, it is my direction that Dr Sinnathamby repay to the Commonwealth Medicare benefits in the amount of $8,879.39 (calculated in accordance with the table at Attachment 1), being Medicare benefits attributable to the following services specified in Appendices 2 and 5 to the Report:

(i) the 1 MBS item 36, 1 MBS item 44, and the 1 MBS item 98 rendered to patient LB identified in Appendix 2 to the Report;

(ii) the 4 MBS item 33 services rendered to patient PB identified in Appendices 2 and 5 to the Report;

(iii) the 13 MBS item 19, the 59 MBS item 33 and the 4 MBS item 40 services rendered to patient IB identified in Appendix 2 to the Report;

(iv) the 5 MBS item 33 services rendered to patient TC identified in Appendices 2 and 5 to the Report;

(v) the 6 MBS item 19, the 62 MBS item 33, the 2 MBS item 36 and the 1 MBS item 50 services rendered to patient NC identified in Appendix 2 to the Report;

(vi) the 1 item 33 service rendered to patient SC identified in Appendices 2 and 5 to the Report;

(vii) the 1 MBS item 33 service rendered to patient PC identified in Appendices 2 and 5 to the Report;

(viii) the 7 MBS item 19, the 1 MBS item 23 and the 33 MBS item 33 services rendered to patient AC identified in Appendix 2 to the Report;

(ix) the 4 MBS item 19 and the 102 MBS item 33 services rendered to patient EE identified in Appendix 2 to the Report;

(x) the 27 MBS item 33 and the 2 MBS item 40 services rendered to patient MF identified in Appendix 2 to the Report;

(xi) the 65 MBS item 33 services rendered to patient WH identified in Appendix 2 to the Report;

(xii) the 10 MBS item 19, the 162 MBS item 33 and the 1 MBS item 40 services rendered to patient GL identified in Appendix 2 to the Report;

(xiii) the 1 MBS item 23 and 2 MBS item 33 services rendered to patient NL identified in Appendix 2 to the Report;

(xiv) the 1 MBS item 33 rendered to patient DM identified in Appendix 2 to the Report;

(xv) the 1 MBS item 19, the 36 MBS item 33, the 6 MBS item 40 and the 1 MBS item 50 services rendered to patient CR identified in Appendix 2 to the Report;

(xvi) the 1 MBS item 44 and the 1 MBS item 50 services rendered to patient OS identified in Appendix 2 to the Report; and

(xvii) the 2 MBS item 19 and the 9 MBS item 33 services rendered to patient DT identified in Appendix 2 to the Report.”


Request for Review of Final Determination
33.
By letter dated 4 July 2001 addressed to the Minister for Health and Aged Care and signed by the applicant, a review of the final determination was requested.  The grounds on which the request was made were expressed in the following terms:

“(1)
The Review Committee and/or the Determining Officer in reaching the decision took into account irrelevant matters;

(2)
Failed to take into account relevant matters;

(3)
Did not accord natural justice;

(4)
Had members who were biased and/or ostensibly biased.”

The request for a review of the final determination was subsequently forwarded to the President of this Tribunal. 

34.
The grounds set out in the letter dated 4 July 2001 are, of course, expressed in a way commonly found in applications for judicial review.  They are inappropriate to a review on the merits which this Tribunal is required to undertake.  They do not identify in any meaningful way the issues which the applicant seeks to raise.  In the course of the hearing, counsel for the applicant sought leave to amend the grounds on which the review was sought but the Tribunal, relying on Taylor v Minister for Health (1989) 23 FCR 53 per Pincus J at 55 and Yung v Adams (1997) 80 FCR 453 per Davies J at 447, refused leave.

Relevant Legislative Provisions
35.
Prior to the date of the Committee’s report (16 February 2000), the 1999 Act, to which some reference has already been made, came into operation.  The amendments made by that Act to the 1973 Act include:

· a provision (see item 44 of Schedule 1) repealing section 106L (providing for the Committee to give to the Determining Officer a written report setting out its findings); 

· a provision (see item 47 of Schedule 1) repealing section 106Q pursuant to which the respondent was appointed as the Determining Officer and repealing section 106R (providing for a copy of the Committee’s report to be given to the person under review), section 106S (providing for the making of a draft determination) and section 106T (providing for the making of a final determination);

· provisions (see items 48, 49 and 50 of Schedule 1) amending section 106U (providing for the content of determinations).

However, item 65 of Schedule 1 to the 1999 Act (to which some reference has already been made) provides that the amendments made by that Schedule do not apply in respect of a matter that, before the commencement of the Schedule, was referred under section 86 of the 1973 Act by the Commission to the Director of Professional Services Review appointed under section 83 of the 1973 Act and that the 1973 Act as in force immediately before the commencement of Schedule 1 to the 1999 Act continues to apply in respect of any such matter.  As previously mentioned, it was not contended by either party that the matter presently before the Tribunal is other than such a matter.

36.
Part II of the 1973 Act deals with “Medicare Benefits”.  Subsection 10(1) provides that where medical expenses are incurred in respect of a professional service rendered in Australia to an eligible person, Medicare benefit is payable in respect of that professional service.  The expression “eligible person” includes (see section 3) an Australian resident, an expression which is itself defined in section 3.  The expression “professional service” includes (see section 3) a service (other than a diagnostic imaging service as defined) to which an item in the General Medical Services Table prescribed under section 4 relates, being a clinically relevant service that is rendered by or on behalf of a medical practitioner.  A “clinically relevant service” (see again section 3) is, so far as material for present purposes, a service rendered by a medical practitioner that is generally accepted in the medical profession as being necessary for the appropriate treatment of the patient to whom it is rendered.

37.
Part VAA (sections 80-106ZR) creates a scheme under which a person’s conduct can be examined to ascertain whether inappropriate practice as defined in section 82 is involved and provides for action that can be taken in response to inappropriate practice (subsection 80(1)).  In identifying the text of relevant sections within Part VAA of the Act, a number of amendments effected by the 1997 Act and the 1999 Act must be disregarded as those amendments do not apply to a matter, such as the present, which was referred under section 86 of the 1973 Act before the respective dates of commencement of those amending Acts.  In what follows the provisions of the 1973 Act are stated in the form relevant to the resolution of the issues that arise in this review..

38.
Section 82 provides that a practitioner engages in inappropriate practice if the practitioner’s conduct in connection with rendering or initiating services is such that a Committee could reasonably conclude that, if the practitioner is a specialist, the conduct would be unacceptable to the general body of members of the specialty in which the practitioner was practising when he or she rendered or initiated the services. The expression “service” is defined in subsection 81(1) to include a service for which, at the time it was rendered or initiated, medicare benefit was payable. Subsection 81(2)   provides that, for the purposes of Part VAA, general medical practice is to be taken to be a specialty and medical practitioners practising in general medical practice are to be taken to be specialists in that specialty.

39.
Section 86 provides that the Commission may refer to the Director of Professional Services Review (“the Director”) the conduct of a person relating to whether the person has engaged in inappropriate practice in connection with rendering or initiation of services.  The Director is required by subsection 89(1) either to dismiss the referral (which he or she must do if satisfied that there are insufficient grounds on which a Committee could reasonably find that the person under review has engaged in inappropriate practice in connection with the referred services - section 91) or set up a Committee to consider whether the practitioner has engaged in inappropriate practice (which he or she must do unless satisfied that there are insufficient grounds on which a Committee could reasonably find that the person under review has engaged in inappropriate practice in connection with the referred services - section 93).

40.
Section 95 provides, in subsection (1), that a Committee set up under section 93 is to consist of the following members appointed by the Director:

(a)
a Chairperson who is a Deputy Director of Professional Services Review appointed under section 85;

(b)
two members of the Professional Services Review Panel appointed under subsection 84(2); and

(c)
if subsection 95(6) applies - two additional Panel members.

 The Chairperson, and the other Panel members referred to in (b) above, must be practitioners who belong to the profession in which the practitioner was practising  when he or she rendered or initiated the referred services (subsection 95(2)).  If the practitioner was at that time a specialist in relation to a particular specialty, the other Panel members referred to in (b) above must also be specialists in relation to that specialty (subsection 95(4)).  If the practitioner is a vocationally registered general practitioner, the other Panel members referred to in (b) above must also be vocationally registered general practitioners (subsection 95(5)).  Subsections 95(6) and (7) provide:

“(6)
The Director may appoint the 2 additional Panel members referred to in paragraph (1)(c) if he or she thinks it is desirable to appoint 2 additional members in order to give the Committee a wider range of clinical expertise, having regard to the matters to which the referral relates.

(7)
An additional Panel member must be a member of a profession or a specialty relevant to a field of practice of the practitioner who rendered or initiated the referred services.”

41. Section 96 provides a procedure for challenging the appointment of a Committee member. 

42. Subsection 99(7) provides:

“(7)
If:

(a)
the Committee has started to consider the conduct of the person under review; and

(b)
before the Committee reports to the Determining Officer under section 106L, a Committee member ceases to be a Panel member or, for any other reason, is unable to take any further part in the proceedings;

the remaining Committee members may, if the person under review consents, constitute the Committee for the purpose:

(c)
if the Committee’s consideration of the conduct is not yet complete - of completing its consideration of the conduct; and

(d)
if a majority of the remaining members agree as to the Committee’s findings - of reporting to the Determining Officer under section 106L.”

43.
Subdivision C of Division 4 of Part VAA provides that, in the circumstances there stated, a Professional Services Review Committee may, in making findings on the conduct of the person under review in connection with the referred services, base its findings wholly or partly on its findings on his or her conduct in connection with a sample of those services (subsection 106H(1)), provided the requirements of subsection 106H(2) are satisfied.  Those requirements are that the sample must be produced in accordance with directions issued under section 106K and must only be used in accordance with those directions.

44.
Under section 106L, if the person under review was a practitioner and a specialist when the referred services were rendered or initiated, the Committee is required to give to the Determining Officer a written report setting out its findings on whether the practitioner’s conduct in connection with rendering or initiating the referred services was, in the Committee’s opinion, unacceptable to the general body of the members of the specialty in which the practitioner was practising at that time.

45.
If the Committee’s report contains a finding that the person under review has engaged in inappropriate practice in connection with rendering or initiating some or all of the referred services, the Determining Officer must make a draft determination in accordance with section 106U and, after giving the practitioner an opportunity to make written submissions suggesting changes to the draft, make a final determination in accordance with that section (sections 106S and 106T).

46. Section 106U provides for the content of determinations.  A determination must contain one or more of the prescribed directions.  These include a reprimand, counselling, repayment to the Commonwealth of the whole or part of the medicare benefit that was paid in respect of services “in connection with which the person under review is stated in a report under section 106L to have engaged in inappropriate practice” and disqualification wholly or partly.  Under subsections 106U(3) and (4) as amended by items 21 and 22 of Schedule 1 to the 1997 Act, a direction for partial or full disqualification (paragraphs 106U(1)(g) and 106U(1)(h)) must specify a period of disqualification of up to 3 years to start when the determination takes effect.

47. At the material time, items 3-51 in the General Medical Services Table related specifically to attendances rendered by vocationally registered general practitioners.  The attendances were divided into four categories, Levels A, B, C and D, relating to the level of complexity.  A Level A attendance, including items 3 (surgery consultation) and 19 (consultation at a hospital), was a professional attendance for an obvious problem characterised by the straightforward nature of the task that required a short patient history and, if required, limited examination and management.  A Level B attendance, including items 23 (surgery consultation) and 33 (consultation at a hospital), was a professional attendance involving taking a selective history, examination of the patient with implementation of a management plan in relation to one or more problems, or a professional attendance of less than 20 minutes duration involving components of a service to which items 36, 40, 44, 50 or certain other items applied.  A Level C attendance, including items 36 (surgery consultation) and 40 (consultation at a hospital), was a professional attendance involving taking a detailed history, an examination of multiple systems, arranging any necessary investigations and implementing a management plan in relation to one or more problems, and lasting at least 20 minutes, or a professional attendance of less than 40 minutes duration involving components of a service to which items 44, 50 or certain other items applied.   A Level D attendance, including items 44 (surgery consultation) and 50 (consultation at a hospital), was a professional attendance involving taking an exhaustive history, a comprehensive examination of multiple systems, arranging any necessary investigations and implementing a management plan in relation to one or more complex problems, and lasting at least 40 minutes, or a professional attendance lasting at least 40 minutes  duration for implementation of a management plan.

Role of the Tribunal

48.
The role of the Tribunal (see section 116 of the 1973 Act) is to review the final determination dated 5 June 2001.  By virtue of section 119 of that Act, the Tribunal is required to consider the matter to which the determination relates having regard to the grounds set out in the request dated 4 July 2001, the documents forwarded by the Minister with the request and any addresses made to the Tribunal during the proceedings on the review and, where the determination consists of a final determination under section 106T, to affirm or set aside the determination, or set aside the determination and make any other determination that the Determining Officer is empowered to make under that section.  The Tribunal’s role, however, is not confined to reviewing the appropriateness of the directions given by the Determining Officer under section 106U but extends to a review of the material that was before the Committee and the Committee’s findings as set out in its report.  In reviewing the material that was before the Committee, the Tribunal having no power to receive further material, it is incumbent upon the Tribunal to exclude from its consideration any material that was otherwise relevant to an aspect of the investigation that the Committee was empowered to conduct but in relation to which there was a denial by the Committee of procedural fairness to the applicant.  The Tribunal is also bound, as was the Committee, to confine its review to matters that are the subject of the referral.

Consideration of the Issues
49.
The primary submission advanced by counsel for the applicant invited the Tribunal to set aside the final determination dated 5 June 2001 on the ground that the hearing by the Committee was so tainted by the denial to the applicant of procedural fairness that the material remaining after the tainted evidence was disregarded was insufficient to support a finding that the applicant had engaged in inappropriate practice. To support this submission counsel for the applicant made assertions to the following effect:

· The proceedings of the Committee on the first day of the hearing were more formal than the applicant and his legal adviser had anticipated, their belief being that the proceedings would take the form of a “casual interlude” involving nothing more than an informal discussion between fellow practitioners.

· The general practitioner members of the Committee were not the applicant’s “peers” as they had no experience in operating a private hospital.

· The nature of the questioning of the applicant by all or some of the members of the Committee was inconsistent with the applicant being accorded procedural fairness.

· Dr Harrison, the pathologist member of the Committee, was, in effect, used as an expert witness to express his views in relation to the pathology services initiated by the applicant, the general practitioner members of the Committee ostensibly having little knowledge of the subject and deferring to Dr Harrison’s views on pathology issues with the result that the general practitioner members of the Committee did not act on their own expertise but accepted the opinions expressed by Dr Harrison and with the further result that it was futile for the applicant to seek to rebut those views.

· The Committee took a “broad brush” approach and did not examine a sufficient number of services to enable it to form a view of the applicant’s practice and style of practice as a whole.

· The Committee made its finding of inappropriate practice based solely on the deficiencies in the medical records maintained by the applicant.

· The Committee approached its task with preconceived views which coloured the whole of the proceedings as illustrated by the statement concerning the contents of adequate medical records made by Dr McKenzie at the very commencement of the hearing by the Committee (see paragraph 23 above).

· It should be inferred from a consideration of the transcript record of the hearing conducted by the Committee that, by the time the Committee came to examine the applicant concerning the services rendered or initiated in respect of particular patients, the Committee had already reached substantial conclusions based on preconceived notions and the “broad brush” approach mentioned above and that those conclusions permeated the Committee’s examination of the individual services.  

50.
Apart from the general submissions summarised in the last preceding paragraph, counsel for the applicant presented no argument directed to the question whether the Committee’s findings in respect of the patients and services identified in Appendix 2 to the Committee’s report were properly supported by the material before the Committee.  Counsel did, however, make a passing reference, without discussion or elaboration of its contents, to the written submission, dated 12 January 2001, made by the applicant to the Determining Officer following the receipt by him of the draft determination made under section 106S(1) of the 1973 Act.  In general, that document dealt with the same topics as are the subject of the last preceding paragraph of these reasons.  We note, however, that the applicant’s written submission to the Determining Officer made two additional comments on the Committee’s report.  The first of these comments asserted that:

“The Committee’s logic was that since, in their view, there was no justification for hospitalisation in a specific case, all of the services I provided to that patient while in hospital were not clinically relevant.”

The submission asserted, without supporting material, that:

“It is unlikely that all of the services provided to an individual patient during a period of hospitalisation would not be reasonably medically necessary.”

The assertion was also made, again without supporting material, that:

“In regard to those patients where all hospital services were deemed inappropriate I believe it would be impossible to deny that at least 25% of hospital services provided were reasonably medically necessary.”

The second comment concerned paragraph F20 of the Committee’s report which, in relation to hospital admissions, read:

“Given Dr Sinnathamby’s inability to clinically justify patient attendances on days when they were also seen by other doctors, the Committee found such attendances to be inappropriate.  Additionally, through being unaware of the reasons for attendances (on patients who were hospitalised under his care) by these other doctors, the Committee found that he did not take sufficient responsibility for the care of his patients.”

The submission made the comment:

“This observation appears to be solely based on my inability to provide an acceptable communication or clinical record or to remember an event two years previously.”

51.
We remain unconvinced that the Committee failed to afford procedural fairness to the applicant.  He was made fully aware, as the hearing progressed, of the concerns of the Committee and was given ample opportunity to answer them.  An examination of the transcript record of the hearing shows that on a number of occasions one or other of the members of the Committee drew the applicant’s attention to matters of concern or matters requiring explanation, clarification or elaboration and invited the applicant to deal with them either at the time or later in the hearing after having had an opportunity to consider them.  The applicant had the assistance of his legal adviser throughout the hearing and in the preparation of written submissions to the respondent.  As mentioned above the applicant did not see fit to make written submissions to the Committee after the conclusion of the oral hearing or after receipt of the Committee’s draft report.

52.
It is fair to say that the hearing involved searching questioning of the applicant, particularly in regard to clinical input and the medical necessity for the attendances and as to the reasons for initiating pathology and diagnostic imaging tests in a variety of patient situations.  The questioning was, at times, persistent and probing but the necessity for this is clearly explicable on the basis of the vague or uninformative responses given by the applicant to prior questions asked of him.

53.
In relation to the assertion that Dr Harrison was, in effect, used as an expert witness, counsel for the applicant referred to a number of passages in the transcript record of the Committee hearing.  We have examined each of the passages relied on, including the context in which those passages appear, where Dr Harrison participated in the discussion, sometimes on his own initiative, sometimes at the suggestion of another member of the Committee and, at least on one occasion, at the suggestion of the applicant.  We have also had regard to the Committee’s findings in respect of each of the patients concerned and to the extent to which the Committee, as an expert body, was entitled to rely on its expertise and experience.  In this regard, counsel for the respondent referred us to a passage in the judgment of the Federal Court of Australia (Tamberlin J) in Tisdall v Health Insurance Commission [2002] FCA 97, par. 99 where his Honour, after referring to passages in the judgment of Stephen J in Spurling v Development Underwriting (Vic) Pty Limited [1973] VR1 at 9-10, said:

“In these passages his Honour draws a distinction between the general experience and expertise used to evaluate material before the expert Tribunal, in contrast to the obtaining of specific material or facts which are then relied on by the expert Tribunal to reach a decision.  In the former case, the better view seems to be that disclosure is not required but in the latter case where there are specific sources of information or particular, specific, experience called into play, disclosure may be necessary.  The generalised nature of the experience of the members of the Tribunal in that case is set out in the judgment. By particular information or exposure I am referring to some matter, thing, observation or knowledge which would not be apparent to a party as part of the general expertise or experience of a member.”

 54.
From our consideration of this aspect of the matter we are satisfied that there is no substance in the assertion made by counsel for the applicant.  We have found no support for the contention that the interventions by Dr Harrison in the questioning of the applicant and in the discussion of the concerns raised with him were made in a capacity other than as a member of the Committee.  Nor is there anything in the Committee’s report, as counsel for the applicant conceded, to support the notion that the general practitioner members of the Committee lacked expertise in considering pathology initiating problems.  We have found no basis whatsoever for drawing the inferences which would be necessary to uphold the contentions advanced on behalf of the applicant.

55.
We turn now to the assertion that a consideration of the applicant’s medical records dominated the Committee’s decision-making and that the findings of inappropriate practice were based solely on the deficiencies found in those records.  It is clear that the medical records were seriously deficient in many respects, the applicant himself conceding this on numerous occasions during the hearing.  It is also clear that the Committee was entitled to examine his medical records and to question their adequacy as an integral and incidental part of the inquiry which the referral authorised.  We are satisfied that other factors played an equally important role in the Committee’s deliberations that resulted in the findings of inappropriate practice in relation to specific patients.  This is apparent from an examination of the patients and services discussed in Appendix 2 to the Committee’s report.

56. 
In considering the first of the additional comments in the applicant's submission to the Determining Officer (paragraph 50 above), it is necessary to make further reference to the findings of the Committee as set out in Appendix 2 to its report.  The Committee found that, in the case of a substantial number of patients identified in that Appendix, hospital attendances claimed in respect of those patients were inappropriately claimed.  In a number of instances that finding extended to all of the hospital attendances on particular patients during specific periods of hospitalisation of those patients.  The Committee's findings were not expressed in identical terms in the case of each of the patients concerned.  In some cases the finding was expressed in terms that the hospital attendances were not clinically justified or clinically relevant, in others that the attendances were not medically necessary and in others that the applicant's clinical input was deficient, often seriously.  In the case of only five instances (patients A.B., M.E., N.L., R.M. and J.M.) did the Committee find that there was no justification for the hospitalisation of the patient.  We understand the basis of the Committee's findings to have been that, applying their medical knowledge and expertise to such information as they were able to glean from the material before them (including the applicant's clinical records and his oral evidence) as to the medical condition of the various patients and the treatment they received, they could find no medical or clinical justification for the hospital attendances and, in consequence, concluded they had been inappropriately claimed. What the report highlights is the excessive number of hospital attendances (predominantly Level B (item 33) attendances) claimed in respect of a number of patients on consecutive days over extended periods of time.

57. Having reviewed the material before us, we are unable to accept the applicant's unsupported assertion that at least 25% of the hospital services provided were reasonably medically necessary.  It may be accepted, as a general proposition, that, if a patient's condition is such as to require admission to hospital, the patient will require medical attention.  Clearly, however the material before the Committee as to the medical condition of the patients concerned provided no justification for the excessive number of attendances claimed by the applicant.  Even if we were to accept that some of the attendances were appropriately claimed, that would not affect our conclusion that the material before the Committee demonstrates conclusively that the applicant, in regard to hospital attendances, engaged in inappropriate practice.

58.
In relation to the second of the additional comments in the applicant's submission to the Determining Officer (paragraph 50 above), we differ from the Committee in that, in our opinion, the circumstance that a patient in the applicant's private hospital was seen by another general practitioner or other general practitioners on the same day as a hospital attendance was rendered to the patient by the applicant is not, of itself, sufficient to justify a finding that the attendance by the applicant was inappropriately claimed.   It is to be noted, however, that in some instances the Committee relied on the circumstance that the patient was seen on the same day by the applicant and another general practitioner or other general practitioners as but one reason, amongst others, for concluding that the applicant's attendance on the patient was inappropriately claimed.      

59.
We are satisfied that the Committee could, from an examination of the material before it, draw an overall picture of the applicant’s practice during the referral period and discern its essential features.  They could also consider how the conduct of the applicant in carrying on his practice in that fashion would be viewed by the general body of general practitioners.  The Committee’s specific finding was that the applicant had engaged in inappropriate practice in connection with the referred services identified in Appendix 2 to its report.  In the body of its report (paragraph F4), however, the Committee stated that it was firmly of the view that its findings on the services examined were indicative of the applicant’s overall pattern and style of practice. We agree.

60.
We have carefully reviewed the whole of the material before us.  In relation to the initiation of pathology and diagnostic imaging services, we agree with the findings of the Committee as summarised in paragraph 28 above.  In relation to the rendering of surgery and hospital consultations, we agree substantially, though with the qualification already referred to, with the findings of the Committee in that paragraph.  In particular, we agree that the high proportion of Level B (item 33) hospital consultations cannot be justified. 

61.
We are firmly of the opinion that the conduct of the applicant during the referral period in connection with the rendering of surgery and hospital consultations and the initiation of pathology and diagnostic imaging services, those services being within the referred services, is properly characterised as engaging in inappropriate practice. That finding is not related to particular services rendered to, or initiated in respect of, identified patients or to a specific proportion of the total number of services rendered or initiated by the applicant during the referral period.  As von Doussa J explained in Retnaraja v Morauta (1999) 93 FCR 397 at 410-412, it is not necessary to do so:  it is sufficient if the ultimate conclusion that a practitioner has engaged in inappropriate practice relates the conduct constituting the inappropriate practice to a finding that some of the services referred would be unacceptable to the general body of the members of the specialty in which the practitioner was practising  at the relevant time.  Beaumont J took a similar approach in Adams v Yung (1998) 83 FCR 248 at 283-4 and the decision in Tankey v Adams [1999] FCA683 and, on appeal, (2000) 104 FCR 152 is consistent with that view.  The respective statements by Beaumont and von Doussa JJ were referred to without adverse comment in Health Insurance Commission v Grey [2002] FCAFC 130, paragraphs 142, 148, 149. The position is, of course, otherwise when consideration is being given to the exercise of the power conferred on the Determining Officer by paragraph (c) of subsection 106U(1).  To enliven that power there must be a finding in the relevant report identifying by number, or by a percentage of a total, the services in connection with which the practitioner has engaged in inappropriate practice as defined.

62.
It remains to consider the appropriateness of the directions in the final determination dated 5 June 2001.  Those directions are set out in paragraph 31 of these reasons.

63.
On this aspect of the matter, counsel for the applicant submitted that the periods of disqualification directed pursuant to paragraphs 106U(1)(g)(i) and 106U(1)(h) of the Act (6 and 3 months respectively) were manifestly excessive.  Counsel relied generally upon the applicant’s submission to the Determining Officer dated 12 January 2001 following receipt of the draft determination, including the matters referred to in paragraph 49 above, insofar as they bear on the appropriateness of Directions(4) and (5) in the final determination.  He submitted that, in reviewing these directions, the Tribunal should have regard to:

· The applicant’s age, family responsibilities and good character.

· The applicant’s curriculum vitae showing the long period during which the applicant has been practising.

· The circumstance that there is no evidence of complaint being made by any patient in respect of the treatment he or she received from the applicant.

· The claim by the applicant in his submission to the Determining Officer of his “demonstrated willingness to learn from the Committee’s recommendations” and change the way he practises.

· The problems the applicant faced in running a private hospital and those resulting from its ultimate demise.

· The length of time that has elapsed since the services were provided and, in particular, the time that elapsed between the date of the Committee’s report (16 February 2000) and the date of the final determination (5 June 2001).

64.
As appears from the statement of reasons attached to the final determination, these matters were put to the respondent and he had regard to them.  We have ourselves had regard to all the matters to which we were referred.  We are in substantial agreement with the comments made by the respondent in relation to those matters.  In relation to the applicant’s assertion that he had a demonstrated commitment to change his style of practice, there was material before the respondent that, in the two calendar years (1997 and 1998) immediately following the referral period (when the applicant rendered 9,167 services to 1001 patients), the number of patients and the number of services rendered declined and only slightly increased in the following calendar year (1999).  The material showed, however, a dramatic increase in the calendar year 2000 to 13,353 services to 7,239 patients including 597 hospital consultation services to 39 patients.  Lacking, however, was any evidence that the applicant had changed his style of practice so as to accord more closely with what would be acceptable to the general body of general practitioners.  It is also significant that, in the course of his submissions on this aspect of the matter, after taking instructions from his client, counsel for the applicant said:

“What doctor’s saying is that they wanted him to change his practice and he understood that to mean his hospital practice and his method of seeing patients at the hospital at that particular time and consulting every day and he’s saying he’s changed that to zero and he’s gone out to work for somebody else.”

Clearly the applicant did not fully appreciate the extent of the Committee’s concerns and the inference is clearly open that no other changes of the kind the subject of the Committee’s conclusions were effected as they would otherwise have been referred to in the applicant’s submission to the Determining Officer.

65.
The findings the Committee made of inappropriate practice, relating as they do to surgery and hospital consultations and pathology and diagnostic imaging services, reflect very serious concerns as to the conduct of the applicant in carrying on his practice during the referral period.  In our opinion, the periods of disqualification of 6 and 3 months respectively are appropriate; they are clearly not excessive having regard to the degree to which the applicant's conduct in the referral period deviated from what would be acceptable to the general body of general practitioners. Nothing that has been put to the Tribunal convinces us that we should vary the directions concerning the periods of disqualification of the applicant or those directing that he be reprimanded and counselled. 

66.
We do, however have reservations concerning the direction that the applicant repay to the Commonwealth Medicare benefits in the amount of $8,879.39.  The respondent, correctly as we would see it, was very selective in determining those services in respect of which a direction for repayment was appropriate. He set out in paragraph 4.3 of the statement of reasons attached to the final determination (see paragraph 32 above) those individual services which, in his opinion, had been sufficiently identified in the Committee's report.  In paragraph 4.4 of the statement of reasons he explained:


"My direction that Dr Sinnathamby repay to the Commonwealth Medicare benefits does not apply in relation to services rendered to patients by Dr Sinnathamy identified in Appendices 2 and 5 to the Report, other than the services specified in paragraph 4.3 above.  This is because, in my opinion, the Committee has not provided sufficient information to show that, for the purposes of repayment to the Commonwealth of Medicare benefits, it has quantified services, other than those specified in paragraph 4.3 above, in a manner sufficient to determine the number or proportion that constitute the inappropriate practice of Dr Sinnathamby."    

67.
The conclusion expressed in paragraph 58 above differing from that reached by the Committee where a patient was seen on the same day by the applicant and by another general practitioner or other general practitioners requires that the relevant services be deleted from paragraph 4.3 of the statement of reasons and from the calculation of the amount to be repaid.  We are also not convinced that the Committee has expressed itself sufficiently clearly and precisely in relation to every one of the other instances identified in paragraph 4.3 of the statement of reasons so as to enliven the power conferred on the Determining Officer by paragraph (c) of subsection 106U(1) of the 1973 Act.

68.
We also have some difficulty with the calculation of the amount of $8,879.39 as set out in the relevant attachment to the final determination.  Paragraph 106U(1)(c) requires that, where Medicare benefit has been paid in respect of the relevant service, the amount to be repaid is the whole or part of the amount so paid.  In the present case the amount to be repaid in respect of the majority of the services identified is calculated by reference not to the benefit paid but to the "Lowest Benefit Applicable".  There is nothing in the material before us to show that the amounts so described are amounts, or are included in amounts, that were in fact paid to the applicant.   


69.
In the result we have reached the conclusion that the direction for repayment of Medicare benefits should be set aside.  To give effect to that conclusion, section 119 of the 1973 Act requires that the final determination be set aside and another determination be made in its stead.

Conclusion
70.
For the reasons set out above, we set aside the final determination made by the respondent and dated 5 June 2001 and, in lieu thereof, make a determination directing that:

(1)
in accordance with paragraph 106U(1)(a) of the Act, the applicant be reprimanded by the Director, Professional Services Review, or the Director’s nominee;

(2)
in accordance with paragraph 106U(1)(b) of the Act, the applicant be counselled by the Director, Professional Services Review, or the Director’s nominee;

(3)
in accordance with subparagraph 106U(1)(g)(i) of the Act, the applicant be disqualified for a period of 6 months from the time when this determination takes effect in respect of the provision of all services to which an item relates in Group A1 of Part 3 of the General Medical Services Table; and

(4)
in accordance with paragraph 106U(1)(h) of the Act, the applicant be fully disqualified for a period of 3 months from the time when this determination takes effect.
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