PROFESSIONAL SERVICES ) No 2 of 2001
REVIEW TRIBUNAL )

BETWEEN: NAYAGAMPILLAY YOHENDRAN

Applicant
AND: LOUISE HELEN MARGARET
MORAUTA
Respondent

TRIBUNAL: TheHonourable A.R. Neaves, President
Dr N.J. Radford, Member
Dr M. Williams, Member

DATE: 28 August 2001

DECISION

The Determination made herein by the respondent and dated 29 January 2001 is set
adde and in lieu thereof a Determination is made directing that:

1) in accordance with paragraph 106U(1)(a) of the Act, the Director, Professiona
Services Review, or the Director’ s nominee, reprimand the applicant;

2 in accordance with paragraph 106U(1)(b) of the Act, the Director, Professiona
Services Review, or the Director’ s nominee, counsdl the gpplicant;

3 in accordance with paragraph 106U(1)(c) of the Act, the applicant repay to the
Commonwedlth the amount of $116,162.05 being:

(@  $32,433.90, being an amount equivaent to part of the Medicare
benefits paid in respect of 2,962 services rendered during the referra
period under item 23 in the General Medical Services Table;



(4)

©)

(b)

(©

(d)

(€

$5,023.20, being an amount equivaent to part of the Medicare benefits
paid in respect of 299 services rendered during the referral period
under item 36 in the General Medicd Services Table where there was

another service rendered to the same patient on the same day;

$22,377.60, being an amount equivalent to part of the Medicare
benefits paid in respect of 1,332 services rendered during the referra
period under item 36 in the General Medica Services Table where no

other service was rendered to the same patient on the same day;

$12,776.50, being an amount equivaent to part of the Medicare
benefits paid in respect of 110 services rendered during the referra
period under item 11709 in the Generd Medica Services Table;

$43,550.85, being amount equivaent to part of the Medicare benefits
paid in respect of 413 services rendered during the referra period
under item 11712 in the General Medica Services Table;

and that any Medicare benefit that would otherwise be payable for those

services cease to be payable;

in accordance with subparagraph 106U(1)(g)(i) of the Act, the applicant be
disqudified for aperiod of 12 months from the time when this determination
takes effect in respect of the provison of al servicesto which an item relates
in Group A1l of Part 2 of the Generd Medicd Services Table; and

in accordance with paragraph 106U(1)(h) of the Act, the gpplicant be fully

disqudified for aperiod of 6 months from the time when this determination
takes effect.

(Alan R. Neaves)
Presdent
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REASONS FOR DECISION

THE TRIBUNAL

Nature of the Proceeding

1 The matter before the Tribund is the review, upon the request of Dr.
Nayagampillay Y ohendran (“the applicant”), of the final determination releting to the
gpplicant made by Louise Helen Margaret Morauta (“the respondent”) and dated

29 January 2001. The matter is said to arise under provisons of the Hedlth Insurance
Act 1973 (Cth) (“the 1973 Act”), the Hedth Insurance Amendment Act (No. 1) 1997
(Cth) (“the 1997 Act”) and the Hedlth Insurance Amendment (Professional Services
Review) Act 1999 (Cth) (“the 1999 Act”) to which reference will be made later in
thesereasons. At the outset, however, it isto be noted that, although Part VA of the
1973 Act pursuant to which this Tribunal was established and its proceedings
regulated was repealed by item 63 of Schedule 1 to the 1999 Act (aprovison which
commenced on 1 August 1999), item 65 of that Schedule (which aso commenced on




that date) provides, inter dia, that the repeal does not apply in respect of a matter that,
before the commencemert of the Schedule, was referred under section 86 of the 1973
Act by the Hedlth Insurance Commission established under the Hedlth Insurance
Commission Act 1973 (Cth) to the Director of Professional Services Review
gppointed under section 83 of the 1973 Act and that the 1973 Act asin force
immediately before the commencement of Schedule 1 to the 1999 Act continues to
apply in respect of any such matter. Both the applicant and the respondent accepted
that the matter presently before the Tribund is such a matter.

The Applicant

2. The following statement with respect to the applicant’ s training and
qudificationsis taken from the report of the Professiond Services Review

Committee

“1. Dr. Yohendran graduated in Singaporein 1973 and did hisinternship
in Outram Road Generd Hospitd in Singapore, aswell asin Tan Tock
Seng Hospitd in Singgpore. He came to Audrdiain late 1974 and
worked as amedicd officer in Prince Henry Hospitd in Sydney’s
eastern suburbs. He was dso in ‘the first batch to be trained in the
Family Medicine Program.

2. Between 1976 and 1977 Dr. Y ohendran worked as a genera
practitioner, in partnership with his wife, a the Oatley Medica Centre.
Between 1978 and 1988 he worked in partnership with another medical
practitioner a Kingsgrove Medica Centre and since 1988 has been the
principa and owner of the Leichhardt Medical Centre. Dr. Y ohendran
became vocationally registered in August 1991.”

During the referrd period, the applicant rendered services from his practice a the
Leichhardt Medica Centre.



The Referrd

3. On 17 November 1997, Dr. A.J. Parkes, who described himsalf as Manager,
Professiona Services Branch of the Hedlth Insurance Commission (“the
Commission”) and a delegate of the Commission, Sgned a document referring to the
Director of Professona Services Review “the conduct of Dr. Nayagampillay

Y ohendran relating to whether he has engaged in ingppropriate practice within the
meaning of section 82 of the Act in connection with rendering and initiation of
sarvices'. Thereferenceto “the Act” isareference to the 1973 Act.

4, The document identified the referred services (see subsection 87(1) of the
1973 Act) as“ sarvices rendered and initiated by Dr. Nayagampillay Y ohendran that
were rendered and initiated during the 2 year period preceding the date of this referral

and are:

0] services provided within a specified location or specified locations,
namely
Leichhardt Medica Centre
18 Norton Street
Leichhardt N.S.W. 2040

(it) services provided within a specified period, namely 1 January 1996 to
31 December 1996".

5. A summary of the Commission’s concerns was set out in paragraph C of the
document in the following terms

“1. High Volume of Rendered Services
In the referrd period 1 January 1996 to 31 December 1996, Dr.
Y ohendran provided 15,247 services of which 132 were level A
consultations (item 3), 10,803 were level B consultations (item 23)
and 2,198 were level C conaultations (item 36). Dr. Yohendran's
services are above the 98th percentile of al active vocationdly
registered genera practitionersin Audtrdia (14,535 services).



During thereferrd period Dr. Y ohendran provided more than 60
services per day on 93 occasions in his apparent average surgery
working day. Time cdculations based on the Entry Standards of the
Royd Austradian College of Generd Practitioners (RACGP) suggest
that Dr. Y ohendran would have needed to spend between 10.2 and
16.7 hours per day of direct patient contact to provide quaity care a a
standard acceptable to the RACGP. The Report of Interview indicates
that Dr. Y ohendran practises between 42 and 70 hours per week
which is gpproximately 6 to 10 hours per day.

The Hedlth Insurance Commission is concerned thet Dr. Y ohendran
may not be able to provide an gppropriate leve of clinica input when
conggtently rendering a high volume of services over long hourson a

regular and continuing bess.

2. High Rate of Initiation of Pathology.

During the referra period 1 January 1996 to 31 December 1996, Dr.
Y ohendran referred 1,368 patients (26.7% of tota patients) for
pathology tests which resulted in 7,345 pathology services being
initiated. The number of patients referred for pathology testing and
the number of pathology services requested are above the 99th
percentile when compared with dl active generd practitionersin
Audrdia. The Hedth Insurance Commisson believes the rate of
initiation of pathology services by Dr. Y ohendran isingppropriately
high.

3. High Rate of Initiation of Diagnogtic Imaging.

During the referra period, 1 January 1996 to 31 December 1996, Dr.
Y ohendran referred 1,065 patients (20.7% of total patients) for
diagnogtic imaging tests which resulted in 1,827 diagnogtic imaging
sarvices being initiated. The number of patients referred for

diagnostic imaging and the number of diagnogtic imaging services
requested are above the 99th percentile when compared with al active



generd practitionersin Audrdia. The Hedth Insurance Commission
believes the rate of initiation of diagnogtic imaging services by Dr.
Y ohendran is ingppropriately high.

4. High Rendering of Items 11709 and 11712

Item 11709: During the referrd period Dr. Y ohendran rendered item
11709 (continuous ECG recording (Holter) of ambulatory patient for
12 or more hours) 147 timesto 134 patients, placing Dr. Y ohendran
substantialy above the 99th percentile (3) when compared with al
active vocationaly registered generd practitionersin Audrdia...

Item 11712: During the referrd period Dr. Y ohendran rendered item
11712 (multi channd ECG monitoring and recording during exercise)
687 times to 660 patients, placing Dr. Y ohendran subgtantidly above
the 99th percentile (16) when compared with dl active vocationdly
registered genera practitionersin Audrdia...”

6. The document then set out further materid relating to the gpplicant and his
practice under the following headings:

= Background of Dr. Y ohendran

= Hedth Insurance Commission Assessment

» Detalsof Hedth Insurance Commission Concerns
= Other Detalls of Dr. Yohendran's Practice

= Chronologicd Record of this Referrd.

7. Annexed to the referral document was asummary of the referred materia
together with 4 attachments and 11 reports. The attachments were described as:

=  Past counsdlling reports

= Censusdata

= Explanation of Artificia Neura Network
= Journd articles and extracts



The 11 reports were described as:

= Daily Items Report (PIRD)

=  Monthly Items Report (PIRT)

= Patient Provider Profile (PPP) - Items 11709 and 11712
= Multiple Servicing Report

=  Summary of estimated time report

= Pharmaceutica Benefits Report

= Pathology, Diagnostic Imaging and Specidist Referrdslisings
=  Monthly Pathology Items Report (PIRT)

= Pathology Episode Report (PAER)

= Monthly Diagnosgtic Imaging Report (PIRT)

= Diagnogtic Imaging Episode Report (DIER)

8. The gpplicant was given a copy of the referrd document and its annexures
and given an opportunity to make written submissons to the Director of Professond
Services Review within 14 days stating why the Director should dismissthe referra
without setting up a Committee (See subsection 88(2) of the 1973 Act). The applicant
avalled himsdf of this opportunity and furnished submissons dated 5 and 22
December 1997 to the Director of Professiona Services Review.

Professond Services Review Committee

0. On 28 October 1998, the Director of Professional Services Review, Dr. A.J.
Holmes, signed an instrument under sections 93 and 95 of the 1973 Act setting up
Professond Services Review Committee No. 116 (“the Committee’) to consider
whether the gpplicant had engaged in inappropriate practice.

10. The Committee comprised a Chairperson and two members. The
Chairperson was described in the instrument setting up the Committee as a Deputy
Director of Professona Services Review and amedica practitioner, each of the two
members being therein described as a genera practitioner (see subsection 95(5) of the
1973 Act as amended by item 7 in Schedule 1 to the 1997 Act). It should here be
recorded that Dr. A.R. Buhagiar, one of the two members appointed to the



Committee, died on 25 July 1999 after the draft report of the Committee had been
agreed but before the find report was given to the Determining Officer. The
gpplicant consented to the matter being completed by the Chairperson and the

remaining member of the Committee.

Preiminary Condderation by Committee

11. Inits preliminary consderation of the referral the Committee determined that
it was necessary to hold a hearing into the matter. Pursuant to section 100 of the 1973
Act, the Chairperson of the Committee, with the gpprova of the Director of
Professiona Services Review, engaged a consultant “to provide appropriate advice as
to asuitable gatistical sampling methodology that would address the concerns raised
by the Hedlth Insurance Commissionin its Referrd of Dr. Y ohendran’s conduct and
that would satisfy the criticisms of the Federd Court inthe Yung casg’. The
consultant chosen was Professor D. Nicholls of the Department of Statistics and
Econometrics within the Faculty of Economics and Commerce of the Audtraian
Nationa University. The request to Professor Nichollsto provide adviceto the
Committee is dated 30 October 1998.

12. Professor Nicholls expanded advice to the Committee is dated 23 November
1998. That advice contained recommendations as to the areas of the applicant’s
conduct that would warrant further investigation by the Committee. Those
recommendations and the size of the group of services or, in the case of diagnostic
imaging, the group of patients from which a random sample was to be sdlected were

asfollows

“Item 23 (Leve B)
There were atotd of 10,803 item 23 consultations during the period of

interest. More than 60 services per day were provided on 93 occasions and
included atotd of 5,022 item 23 consultations. This group of item 23
consultations (i.e. the group of 5,022) is an appropriate group from which to

draw arandom sample for investigation.



Item 36 (Level C)
In this case the totd number of item 36 services (2,198) should be considered
as two separate groups. In the first instance the 1,850 services rendered as

individua level C consaultations should be considered and arandom sample
drawn from that group of services. In the second instance, the 348 episodes
which congst of an item 36 combined with one or more other items should be
considered. These 348 cases contain 223 episodes consisting of items
36/11712, three episodes of items 23/36/11712, one episode of items
36/11709/11712 and one of items 3/36/11712. It isimportant to consider the
multiple service group separately as this combination is of concern particularly
when item 36 consultations are for aminimum of 20 minutes duration. Asa
result two groups should be separately sampled here, one with a class size of
1850 and a separate independent group of class size 348.

ltem 11709

In this case the number to be sampled isthe (147-18=) 129 services of this
item during the period of interest. There were 16 episodes of items 36/11709,
one of items 36/11709/11712 and one of items 36/11709/30192. These 18
episodes have been included in the case of episodes of multiple items
including item 36 above.

Item 11712

This item was rendered on 687 occasionsin 1996. Excluding those occasions
when thisitem was rendered to the same patient a the same time asitem 36
(these episodes have been included in the case of episodesincluding item 36
above) the number to be sampled here will be of sze (687 - 228=) 459.
(There were 223 instances of items 36/11712 being rendered in asingle
episode, three episodes of items 23/36/11712, one episode of items
36/11709/11712 and one of items 3/36/11712, atotal of 228).

Diagnodtic Imaging

Theinitiation of DI for 1,065 patients occurred during the period of interest
and as such will represent the group from which arandom sample will be
selected.”




13. At the materid time, aLeve A consultation (item 3) was a professond
attendance by a generd practitioner a consulting rooms for an obvious problem
characterised by the straightforward nature of the task that requires a short patient
history and, if required, limited examination and management. A Level B
consultation (item 23) was a professond attendance by a generd practitioner at
consulting rooms involving taking a salective higtory, examination of the patient with
implementation of a management plan in relation to one or more problems, or a
professond attendance of |ess than 20 minutes duration involving components of a
service to which item 36 or certain other items applied. A Level C conaultation (item
36) was a professond attendance by a generd practitioner at consulting rooms
involving taking a detalled history, an examination of multiple sysems, arranging any
necessary investigations and implementing a management plan in relation to one or
more problems, and lagting at least 20 minutes, or a professiond attendance of less
than 40 minutes duration involving components of a service to which item 44 or

certain other items gpplied.

14. Item 11709 involved continuous ECG recording (Holter) of ambulatory
patient for 12 or more hours (including resting ECG and the recording of parameters,
not in association with ambulatory blood pressure monitoring, utilisng a system
cgpable of superimposition and full disclosure printout of at least 12 hours of recorded
ECG data, microprocessor based scanning analysis, with interpretation and report by a
gpecidig physician or consultant physcian. Item 11712 involved multichannd ECG
monitoring and recording during exercise (motorised treadmill or cycle ergometer
capable of quantifying external workload in watts) or pharmacological stress,
involving the continuous atendance of a medicd practitioner for not less than 20
minutes, with resting ECG, and with or without continuous blood pressure monitoring
and the recording of other parameters, on premises equipped with mechanica
respirator and defibrillator.

15. The Committee determined that, in proceeding with the examination of the
gpplicant’s conduct, it would adopt the six separate areas of concern, the “ Class Size’
for each of those areas and the sampling methodology recommended by Professor
Nichalls.



Sampling Methodol ogy

16. Professor Nichalls set out the sampling methodology in the following terms:

“Condder the totd number of services (items or patients) of interest and
denote this classsize by N. If d represents the proportion of ingppropriate
sarvices (with p the percentage of ingppropriate services so that p = 100d%),
there is aformula which relates the sample size (denoted by n) to the
population sze. Thisformula determines the size of the random sample
necessary to predict with 95% confidence that the proportion (or percentage)
of ingppropriate practice derived from the sample will be within £100x% of
the true proportion. (Notethat x is expressed as a proportion or fraction, e.g.
if x = 0.1 then 100x% = 10%).

That is, there is arelationship between class sze (N), sample size (n) and the
proportion of inappropriate practice (d) such that one can be 95% confident
that the proportion determined from the sample iswithin £100x% of itstrue
vaue Thisrdationship isgiven by the formula-

n= N4d(1-d) )
4d(1-d)+x3(N-1)

(In thisformulaX % denotes x raised to the power 2, i.e. ‘x squared’). If d=0.5
(i.e. 50% inappropriate practice - the incidence which requires the largest
sample) and it is required to be able to predict with 95% confidence that the
proportion derived from the sample will be within £10% (x = 0.1) of the true
proportion of inappropriate practice, then for agiven classsize N, from

equation (1) abovethe sampleszenisgiven by -

n= N ()
1+0.01 (N-1)

10



When nis caculated from equation (2) if it is not awhole number then it
should be rounded up to the next whole number. For example, if (2) gavea
vaue of 77.8 then the sample size chosen would be 78.

In practice to determine the level of ingppropriate practice the following 5 step
procedure should be followed for each group of services (items or patients) of
interest -

1. For agiven classsze N determine the sample size n from equetion (2)
above (noting that this choice of d which represents 50% inappropriate
practice requires the largest sample). For example, if the classsizeN =
500, then equation (2) gives n = 83.5 so that the Size of the random
sample to be chosen is 84.

2. From the random sample obtained in gep 1 (i.e. from the 84 in the
sample), the Committee should select the first 30 such services (the
exploratory sample) and determine as to what number, if any, of those
services are ingppropriate.

3. If the Committee decides that less than 20% (i.e. 6 of the 30) were
inappropriate no further action should take place. Inthiscaseitis
concluded thet there isinsufficient evidence to determine that
inappropriate practice has taken place.

4. If the Committee decidesthat 6 or more, say 9 of the 30 servicesin the
exploratory random sample are ingppropriate, that is 30%, from
formula (1) above with N =500, d = 0.3 and x = 0.1 the appropriate

sampleszeisn=73...

5. Given asample size of 30 has aready been consdered, the next 43
services should be sdlected from the remaining 54 servicesin the
random sample of 84 services (i.e. 84 - 30 = 54). If it isdeemed that
23 of the 73 services or 31.5% are ingppropriate, the Committee can

11



17.

conclude that 21.5% (31.5% - 10%) or 107 of the 500 services are
inappropriate.”

Professor Nicholls aso st out, in relation to each of the areas to be

investigated, the sample size obtained by the gpplication of formula (2) asfollows:

18.

Item No. or Class | Sample
Petients Sze | Sze
Item 23 (Leve B) - high 5022 | 99
volume days

Item 36 (Level C)

Multipleitem sarvice 348 | 78
Singleitem service 1850 | 95
Item 11709 129 | 57
ltem 11712 459 | 83
Diagnogtic Imaging Petients 1065 | 92

The following materid is extracted from Professor Nichalls' advice under the

heading “Discussion”:

“As described above, it is proposed that 6 independent samples be considered,
five based on services rendered and one (DI) based on patients.

Each of the 6 samples should be randomly selected from the totd classszein

each case.

In cases where a selected service cannot be matched with a doctor’ s records
then that service should be excluded from the andysis. The proportion of
inappropriate services should then be based on the sample size minus the
number of mismeaiches.

From each of the 6 samples selected in each case (e.g. 57 in the case of item
11709), aninitid sample size of 30 should be randomly sdlected. If theinitid
sample szeisless than 30 then the proportion can be caculated based on the
obtained sample size. At the very minimum the sample size should be no less

than 20, however.

12



It isworth noting that, if there were a number of mismatches, there will be
some impact on confidence intervals, with asmaller sample being used. Asa
result the confidence intervals may be dightly wider. Thisisno problem
provided any individud sample sizeisno lessthan 20. It will be possbleto
compute the appropriate 95% confidence interva and hence the lower bound

as ameasure of the degree of inappropriate practice.

If mismatches were, based on previous experience, seen to be a problem, one
way to overcome this would be to select additional sample. For example, if
experience indicates that 5% (or 15%) say of the sample was expected to be
mismatched, then the respective sample sizes could be increased by 5% (or
15%) as the case may be. The exploratory sample would aso be increased by
5% (or 15%) from 30 to 32 (or 35).

Aslong asthe sample size is reasonable (greater than 20 but preferably 30 or
more) for agiven class Sze, sample Sze and proportion of units (items or
patients) in the sample of interest which are regarded as ingppropriate it will
be possible to compute the length of confidence interva and hence the lower
bound of that interva which is taken as the gppropriate measure of
inappropriate practice for the purpose of making decisons, including the
quantification of the feesto be reimbursed, if that is relevant.

As an example from formula (1), if the class Sze (N), the sample sze (n), the
proportion of inappropriate practice (d) are known, then the width of the
confidence interva (X) isgiven by -

x=0 4d(1-d)(N-n) (4)
n(N-1)

where OY represents the squareroot of Y ...
Then expressang (4) intheform -

x=0_E
F ®)

13



where E = 4d(1-d)(N-n)
F=n(N-1)
[the confidence interval 100x% can be caculated).

In the case of mismaiches, if it is not appropriate to increase the sample size to
take account of mismatches, this can be avoided by adjugting the sample size
to take account of the mismatches and then determining the gppropriate width
of the confidence interva from which the lower bound of ingppropriate
practiceis determined. For example, suppose for aclass Sze of N = 500 the
exploratory random sample of 30 (chosen from the random sample of size 84)
had 5 mismatches and of the remaining 25 in the sample there were 10
services deemed to be ingppropriate. The proportion of inappropriate services

in this exploratory sampleisthen -

d=10=04
25

Then with N =500, d = 0.4 and x = 0.1, formula (1) givesasample Sizen =
81. From the remaining 54 sarvicesin the sample (i.e. 84-30) 51 must be
chosen (i.e. 81-30). Suppose there were 10 mismatchesinthis51, that isin
the total sample of 81 there were 15 mismatches (there were 5 mismatchesin
the exploratory sample of 30). Then the actud sample sizeis66 (81-15). Ifin
the sample of 51 there were 15 services deemed to be ingppropriate then the
total number of deemed ingppropriate services in the sample of Sze 66 is 25

(10+15). Inthis case the proportion of inagppropriate practiceis -

d=25=0.378
66

In thiscase N =500, n = 66 and d = 0.378 so that from formula (5) above -

E = 4d(1-d)(N-n)
= 4x0.378x(1-0.378)x(500-66)
408.16
n(N-1)
= 66x499
= 32934,

ad F
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otha x=0 408.16
32934

= 00.0124

=0.111
That is 100x% = 11.1% and <0 in this case the Committee can conclude that
the level of ingppropriate practiceis 26.7% (37.8% - 11.1%).”

19.  The Committee made arrangements with the Hedlth Insurance Commission to
be supplied with Sx separate lists of services, onelist in repect of each of the 9x
areasto beinvedtigated. Each list set out details of the services which had been
randomly selected to comprise the sample Sze caculated in relation to the particular
areato be investigated by the application of formula (2) (see paragraph 17 above).
Each list gave the name, address and date of birth of the patient and the date of the
sarvice. Each list was supplied in two formats - one in which the services were sorted
in the order in which they had been randomly selected, the other in which the entries
were sorted in alphabetica order by reference to the patients names.

Hearing by the Committee

20. Pursuant to section 102 of the 1973 Act, the Committee, by a document dated
11 December 1998, gave the applicant notice of a hearing to be held on 22 January
1999. The Notice of Hearing stated that, if necessary, the hearing would continue on

5 February 1999 and on any further date determined by the Committee. The
document required the gpplicant to appear and give evidence a the hearing and to
produce to the Secretary to the Committee on 5 January 1999 the documents referred
to in Schedule 1 to the notice. That schedule described the documents to be produced
in the fallowing terms

“All documents rdating to the rendering and initiation of services by Dr.

Y ohendran during the Referral Period for the patients on the attached lists
(Attachment 1, which has 16 pages; Attachment 2, which has 13 pages,
Attachment 3, which has 16 pages, Attachment 4, which has 10 pages,
Attachment 5, which has 14 pages, and Attachment 6, which has 16 pages).

15



All practice appointment books, day books, diaries and attendance registers for
Dr. Y ohendran during the Referra Period.”

The Attachments to the Schedule bore the following headings:

Attachment 1 : 99 randomly selected services rendered to patients of Dr.
Y ohendran P/N 026288 during 01 Jan 96 to 31 Dec 96 having item 23 on the

93 days with over 60 services rendered.

Attachment 2 : 78 randomly selected services rendered to patients of Dr.
Y ohendran P/N 026288 during 01 Jan 96 to 31 Dec 96 having item 36 and any

other items on the same day.

Attachment 3 : 95 randomly selected services rendered to patients of Dr.
Y ohendran P/N 026288 during 01 Jan 96 to 31 Dec 96 having item 36 without

any other service.

Attachment 4 : 57 randomly selected services rendered to patients of Dr.
Y ohendran P/N 026288 during 01 Jan 96 to 31 Dec 96 having item 11709
without any item 36.

Attachment 5 : 83 randomly selected services rendered to patients of Dr.
Y ohendran P/N 026288 during 01 Jan 96 to 31 Dec 96 having item 11712
without any item 36.

Attachment 6 : 92 randomly selected patients during the period 01 Jan 96 to 31
Dec 96 having a diagnogtic imaging item referred by Dr. Y ohendran.

Each attachment showed the name, address and date of birth of each patient and the
date of each service, the information corresponding with that set out in the lists
referred to in paragraph 19 above. The entriesin the attachments were arranged in
aphabetical order by reference to the patients names.

21.  Schedule 2 to the Notice of Hearing stated:

16



“The hearing concerns your conduct in relation to services rendered and
initiated by you during the Referra Period, from your practice location in the
State of New South Waes. Theissue to be determined is whether you have
engaged in ingppropriate practice in connection with the rendering or initiation

of some or al of those services.

Particulars of the Committeg' s concerns as at the date of this notice are:

=  whether you were able to provide an appropriate leve of clinica input
into the services rendered during the Referral Period, with particular
reference to your rendering of the services covered by Medicare
Benefits Schedule items 23 and 36; and

=  whether the sarvices that you rendered and initiated during the Referrd
Period were dlinicaly relevant, that is, necessary for the appropriate
treatment of the patients to whom they were rendered or for whom they
were initiated. This concern rdates particularly to your rendering of
sarvices covered by Medicare Benefits Schedule items 11709 and
11712 and to your initiation of diagnostic imaging services.

Further concerns may emerge during the hearing. 'Y ou will be made aware of
any other concernsthat arise and will be given adequate opportunity to address

them.”

22.  The Notice of Hearing was forwarded to the gpplicant under cover of aletter
dated 11 December 1998 from the Secretary to the Committee. The letter provided
the gpplicant with an outline of the proceedings before the Committee and included
the fallowing:

“The Notice of Hearing also requires you to produce certain documents.
Please note that the words *dl documents' in the Notice of Hearing mean all
documents which relate to your trestment of the patients listed and include
clinica records, progress notes, specidist referra letters, speciaist reports and

17



pathology and diagnogtic imaging results. For example, you will be expected
to provide the Committee with documentary evidence that your rendering of
item 11709 services to those patients listed in Attachment D [sic] to the Notice
of Hearing stisfied the requirement in the item description, namely: ‘with
interpretation and report by a specidist physician or consultant physician’.

| will contact you prior to the date specified in the Notice to confirm the
arrangementsto collect the rlevant documents. Please note that the
Committee hopesto return al of the documents to you as soon asthey have
been copied.

| should point out, however, that the return of the patient records is conditiona
upon you giving an undertaking thet you will bring with you, a any time
during the hearing process that may be determined by the Committee,
whichever of the records the Committee decides to discuss with you. Inthis
respect, you will beinformed in writing of those records you would be
expected to bring to the hearing on any particular Stting day.

To assgt with the collation of the clinica records required by the Committeg, |
enclose a separate list (consisting of 4 pages) of those patients who appear on
more than one of the Six Attachments to the Notice of Hearing. Thelist dso
indicates the specific Attachments that [sic] the names of those patients
gppear. According to my caculations, the Committee' s requirement calls for
the production of 441 patient records.”

The hearing before the Committee commenced on 22 January 1999 and

continued on 5 and 26 February 1999 and 12 March 1999. Prior to the
commencement of the hearing on 22 January 1999 the Secretary to the Committee

had sent to the gpplicant by facsmile transmission on 14 January 1999 six lids
identifying the patients to whom services had been rendered or initiated during the

referra period and whose trestment the Committee proposed to discuss with the

gpplicant during the hearing. The six lists represented the exploratory samples which

step 2 of the methodology required the Committee to examine. In each casethe

exploratory sample was taken from the ligts referred to in paragraph 19 above in the
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format in which the services were sorted in the order in which they had been

randomly selected. The details had then been re-arranged so that the patients names
appeared in aphabetical order. The Committee recorded the procedure that had been
followed in the following paragraphs of its report:

“9. Following the copying of the clinica records, Dr. Y ohendran was
provided, by facsmile message on 14 January 1999, with six lists of
gpproximately 30 patient names each (some patients appeared in more than
onelig or twicein aparticular list), including the dates of service and the
relevant item numbers. He was aso informed that these were the patients and
sarvices that the Committee intended to discuss with him at the hearing.

10. The names of the patients in each of the Six lists had been taken, in the
order of random sampling, from the random samples provided by the Hedlth
Insurance Commission. Where the Committee had dready detected a
‘mismatch’ (i.e. where Dr. Y ohendran’s records were incomplete or where it
was not possible to match the Hedlth Insurance Commission’s service data
againg Dr. Yohendran’ s records), it indicated that it had substituted the next

name in the sampling order.”

24. At the commencement of the hearing on 22 January 1999 the Chairperson
explained to the gpplicant (who was accompanied on that day and on subsequent
hearing days by hiswife, Dr NirmaaY ohendran, and his legd adviser) the procedure,
including the essentid features of the sampling methodology, the Committee

proposed to follow. The applicant was provided with a copy of Professor Nicholls
advice dated 23 November 1998. The applicant acknowledged that he understood the
process and, while indicating that he had no objection to answering the Committee' s
guestions concerning the services he rendered or initiated in respect of the identified
patients, he said he wished to seek advice concerning the sampling methodology. He
did not, however, at any stage of the subsequent hearing question the methodology
employed but, in aletter dated 7 April 1999 to the Committee in reply to a letter dated
18 March 1999 from the Committee, he said:
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"On page 2 you refer to my response ‘| do’ in relation to your explanation of
the genera procedure to be followed by the Committee. Whilst | do not now
seek to resile from my position | do however wish to Sate that | do not
concede that the Determining Officer can extrgpolate from the services
specificaly examined by the Committee to order that | repay monies relaing

to services not examined by the Committee.”

25. During the hearing the members of the Committee examined the gpplicant in
relation to each of the servicesin the exploratory samples drawn from each of the six
groups under investigetion and in relation to the additiona services which the
Committee calculated it was required, by the application of step 4 of Professor
Nichalls methodology, to examine in respect of the group of item 23 services, the
group of item 36 services with no other item being rendered on the same day and the
group of diagnogtic imaging services initiated. 1n respect of the other three groups of
sarvices the Committee determined, correctly, that step 4 of the methodology did not
require that additional services be examined. The gpplicant was given timdy and
gppropriate notice of the additiona services which the Committee proposed to

examine,

26. It should be noted that, in respect of the group of item 23 services, the
Committee caculated that it was required to examine an additiona 51 services
(making atota of 81 services). This number was, in fact, more than the number
which would have been required if the calculation had been made in accordance with
step 4 of the methodology. According to step 4, the number of additiona services
required to be examined was 34 (making atota of 64 services). The effect of the
Committee examining more services than required by the methodology will become

apparent later in these reasons.

27. In addition to examining the gpplicant the Committee heard evidence from
Professor John Hickie, a consultant cardiologist.

28.  Attheconcluson of the hearing, the gpplicant requested that the Committee
provide him with a clear statement of its concerns regarding his conduct. Thiswas
donein aletter dated 18 March 1999. The applicant responded to that |etter by letter
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dated 7 April 1999. To that letter the Committee replied by letter dated 21 April
1999.

29.  On12 August 1999 the Committee sent to the gpplicant a copy of adraft of its
report and invited his comments. In response the gpplicant furnished alengthy
submission dated 12 October 1999. It wasin this document that the gpplicant for the
firgt time conceded that his conduct in rendering or initiating a substantial number of

the services examined by the Committee was ingppropriate.

The Committee' s Report

30. Pursuant to section 106L of the 1973 Act, the Committee gave the
Determining Officer awritten report dated 3 February 2000. In that report the
Committee expressed its conclusion in the following terms:

“After congdering the Referrd and al the evidence before it, and after
gpplying its combined body of knowledge, the Committee has concluded that
Dr. Yohendran's conduct, in relation to the referred services examined by the
Committee, would be unacceptable to the genera body of generd practitioners
practisng in Audrdia

The Committee therefore concludes that Dr. Y ohendran has engaged in
inappropriate practice as defined in section 82 of the Hedlth Insurance Act
1973

The report aso states that, in accordance with section 106L of the 1973 Act, the
Committee finds that the applicant “has engaged in ingppropriate practice in
connection with the rendering and initiating of some of the services that were the

subject of areferra from the Hedlth Insurance Commission.”

31.  Thereport commences with areference to the review process, to the
gpplicant’s persond and practice details and his patient services and to the evidence
on which the Committee' sfindings are based. The report then records the

Committee’ s decision to follow the sampling methodology recommended by
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Professor Nicholls and refersin some detail to the procedure which the Committee
followed in applying the sampling methodology. After setting out the Committeg's
findingsin respect of each of the six areas that were investigated, referenceis made to
the content of the post hearing submission from the applicant dated 7 April 1999 and
the Committee’ s observations thereon and to the applicant’ s submission on the

Committee’ s draft report and the Committee' s response to the matters raised therein.

32.  Thedetaled findings that the Committee made in respect of each of the
services examined, together with some generd commentsin relaion to the manner in
which the applicant conducted his practice, the inadequaciesin his clinicd records
and the credibility of the gpplicant as awitness are set out in Attachment 7 to the
Committeg s report. The findings made by the Committee at each step in the
sampling methodology are summarised in the table below:

M ethodology List1 List 2 List 3 List4 |List5 | List6

Item 23| Item 36 | Item 36 Item ltem D.l.
plus Alone 11709 | 11712

Classsze 5022 348 1850 129 459 1065
Samplesize 9 78 95 57 83 92
(formula (2))
Exploratory sample
(28) Number examined 30 30 29 30 28 29
(b) Number inappropriate 24 29 25 29 28 26
(c) Percentage inappropriate | 80% 96% 86% 96% 100% | 8%
(rounded down)
Supplementary Sample
(&) Number examined 51 - 17 - - 8
(b) Number inappropriate 36 - 13 - - 6
Tota Sample
(8 Number examined 81 30 46 30 28 37
(b) Number inappropriate 60 29 38 29 28 32
(c) Percentage inappropriate | 74.07% | 96.67% | 82.60% 96.67% | 100% | 86.49%
(d) Percentage rounded 64% 86% 72% 86% 90% 76%
down and reduced by
10%
Extrapolation
Number ingppropriate in 3214 299 1332 110 413 809
classsze
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The Find Datermination

33.  On 29 January 2001, the respondent, who described hersdlf as “Determining
Officer by virtue of aMinigterid gppointment made in accordance with section 106Q
of the Act” signed a document described as“Find Determination, Section 106T,
Hedth Insurance Act 1973". The document recited that the Committee had found
that, in its opinion, the gpplicant had engaged in inappropriate practice as defined in
section 82 of the 1973 Act and directed that:

"(1)  inaccordance with paragraph 106U(1)(a) of the Act, Dr. Y ohendran be
reprimanded by the Director, Professond Services Review, or the

Director’ s nominee

2 in accordance with paragraph 106U(1)(b) of the Act, Dr. Y ohendran be
counselled by the Director, Professional Services Review, or the

Director’ s nomineg

3 in accordance with paragraph 106U(1)(c) of the Act, Dr. Y ohendran
repay to the Commonwealth Medicare benefits totalling $118,921.45
being:

@ $35,193.30 for 3,214 Medicare Benefits Schedule Item 23
services rendered by Dr. Y ohendran during the Referra Period;

(b)  $5,023.20 for 299 Medicare Benefits Schedule Item 36
sarvices, where there was another service rendered on the same
day, rendered by Dr. Y ohendran during the Referral Period;

(© $22,377.60 for 1,332 Medicare Benefits Schedule Item 36

services, without any other service being rendered on the same
day, rendered by Dr. Y ohendran during the Referra Period;
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(d) $12,776.50 for 110 Medicare Benefits Schedule Item 11709
services rendered by Dr. Y ohendran during the Referra Period;
and

(e $43,550.85 for 413 Medicare Benefits Schedule Item 11712
sarvices rendered by Dr. Y ohendran during the Referral Period

and that any Medicare benefit thet would otherwise be payable for

these services cease to be payable.

4 in accordance with subparagraph 106U(1)(g)(i) of the Act, Dr.
Y ohendran be disqudified for a period of 12 months from the time
when this determination takes effect in respect of the provison of all
services to which an item relaesin Group A1l of Part 2 of the Generd
Medica Services Table; and

) in accordance with paragraph 106U(1)(h) of the Act, Dr. Y ohendran be
fully disqudified for aperiod of 6 months from the time when this
determination takes effect.”

Attached to the final determination was a statement of reasons. Also attached to the
fina determination was a statement showing how the amounts of Medicare benefits to

be repaid had been calculated.

Reguest for Review of Find Determination

34. By letter dated 26 February 2001 addressed to the Minister for Health and
Aged Care, Tress Cocks & Maddox, Solicitors, sought on behalf of the gpplicant a
review of the final determination made on 29 January 2001.

35.  Therequest for review of the final determination was subsequently forwarded
to the President of this Tribundl.
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Rdevant Legidative Provisons

36. Prior to the date of the Committeg’ s report (3 February 2000), the 1999 Act, to
which some reference has dready been made, came into operation. The amendments
made by that Act to the 1973 Act included:

= aprovison (seeitem 47 of Schedule 1) repeding section 106Q
pursuant to which the respondent had been appointed as the
Determining Officer and repealing section 106R (providing for acopy
of the Committee' s report to be given to the person under review),
section 106S (providing for the making of a draft determination) and
section 106T (providing for the making of afind determination);

= provisons (seeitems 48, 49 and 53 of Schedule 1) amending section
106U (providing for the content of determinations).

However, item 65 of Schedule 1 to the 1999 Act provides that the amendments made
by that Schedule do not apply in respect of a matter that, before the commencement of
the Schedule, was referred under section 86 of the 1973 Act and that the 1973 Act as
in force immediately before the commencement of Schedule 1 to the 1999 Act
continues to apply in respect of any such matter. As previoudy mentioned, the parties
accepted that the matter presently before the Tribund is such a matter.

37. Part 11 of the 1973 Act dedswith “Medicare Benefits’. Subsection 10(1)
provides that where medica expenses are incurred in respect of a professond service
rendered in Audraiato an digible person, Medicare benefit is payable in respect of
that professond service. The expresson “digible person” includes (see section 3) an
Audrdian resdent, an expresson which isitsdlf defined in section 3. The expresson
“professiond service” includes (see section 3) aservice (other than adiagnostic
imaging service as defined) to which an item in the Generd Medica Services Table
prescribed under section 4 relates, being aclinicaly reevant service that is rendered
by or on behdf of amedica practitioner, and a diagnogtic imaging service (other than
asarvice referred to in paragraph (f) of the definition of “professond service’) thet is
adlinicaly relevant service rendered by or on behaf of amedica practitioner. A
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“dinicaly relevant service” (see again section 3) is, so far as materid for present
purposes, a service rendered by amedica practitioner that is generally accepted in the
medica profession as being necessary for the appropriate treatment of the patient to

whom it is rendered.

38. Part VAA creates a scheme under which a person’s conduct can be examined
to ascertain whether inappropriate practice as defined in section 82 isinvolved and
provides for action that can be taken in response to ingppropriate practice (subsection
80(1)). Inidentifying the text of rdlevant sections within Part VAA of the Act, a
number of amendments made by the 1999 Act must be disregarded as those
amendments do not apply to a matter, such as the present, which was referred under
section 86 of the 1973 Act before the commencement of the 1999 Act. It should aso
be noted that the amendments made by the 1997 Act are relevant: Section 4 of that
Act has no application as the present matter was not referred under section 86 of the
1973 Act until after the commencement of the 1997 Act on 6 November 1997. In
what follows the provisons of the 1973 Act are Sated in the form relevant to the

resolution of the issues that arise in this review.

39. Section 82 provides that a practitioner engagesin ingppropriate practiceif the
practitioner’s conduct in connection with rendering or initiating servicesis such that a
Committee could reasonably conclude that, if the practitioner rendered or initiated the
referred services as agenera practitioner, the conduct would be unacceptable to the
generd body of generd practitioners. The expresson “service’ isdefined in
subsection 81(1) to include a service for which, at the time it was rendered or
initiated, Medicare benefit was payable.

40. Under section 100, the Chairperson of a Committee may, with the approval of
the Director of Professona Services Review, on behdf of the Commonwedlth,

engage as consultants to the Committee people who have suitable qudifications and

experience.

41. Under section 106L, the Committee is required to give to the Determining
Officer awritten report setting out its findings on whether, in its opinion, the person
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under review engaged in inappropriate practice in connection with the referred

sarvices.

42. If the Committee’ s report contains a finding that the person under review has
engaged in ingppropriate practice in connection with rendering or initiating some or
al of the referred services, the Determining Officer must make a draft determination
in accordance with section 106U and, after giving the practitioner an opportunity to
make written submissions suggesting changes to the draft, make afind determination
in accordance with that section (sections 106S and 106T).

43.  Section 106U provides for the content of determinations. A determination
must contain one or more of the prescribed directions. These include a reprimand,
counsalling, repayment to the Commonwedlth of the whole or part of the Medicare
benefit that was paid in respect of services “in connection with which the person

under review is stated in areport under section 106L to have engaged in ingppropriate
practice’” and disqudification whally or partly. Under subsections 106U(3) and (4) as
amended by items 21 and 22 of Schedule 1 to the 1997 Act, adirection for partia or
full disqudification (paragraphs 106U(1)(g) and 106U(1)(h)) must specify aperiod of
disgudification of up to 3 yearsto start when the determination takes effect.

Role of the Tribuna

44.  Therole of the Tribuna (see section 116 of the 1973 Act) isto review the find
determination dated 29 January 2001. By virtue of section 119 of that Act, the
Tribund isrequired to condder the matter to which the determination relates having
regard to the grounds set out in the request dated 26 February 2001, the documents
forwarded by the Minister with the request and any addresses made to the Tribuna
during the proceedings on the review and, where the determination conssts of afind
determination under section 106T, to affirm or set aside the determination, or set asde
the determination and make any other determination that the Determining Officer is
empowered to make under that section. The Tribund’ s role, however, is not confined
to reviewing the appropriateness of the directions given by Determining Officer under
section 106U but extendsto areview of the materia that was before the Committee
and the Committee s findings as set out in itsreport. In reviewing the materia that
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was before the Committee, the Tribuna having no power to receive further materid,
it isincumbent upon the Tribunal to exclude from its consderation any materia that
was otherwise rlevant to an aspect of the investigation that the Committee was
empowered to conduct but in relation to which there was a denia by the Committee
of procedurd fairness to the applicant. The Tribuna is aso bound, as wasthe

Committee, to confineits review to mattersthat are the subject of the referrd.

Condderation of the Issues

45, Before proceeding further, it should be recorded that it was not contended on
behaf of the applicant that the Tribuna could do otherwise than conclude that the
gpplicant’s conduct in respect of some of the services rendered or initiated during the
referral period amounted to ingppropriate practice or that the Tribunal could do
otherwise than affirm the directions made by the Determining Officer that the
goplicant be reprimanded and counsdled. That this was the position reflected the
circumstance that, in a submission put to the Committee by the gpplicant in reponse
to an invitation to comment upon a draft of the Committee sfind report, including a
draft of the Committee sfindingsin relation to each of exploratory and supplementary
samples examined by the Committee, the gpplicant accepted that his conduct in
rendering 65 services under items 23, 36, 11709 and 11712 and in initiating
diagnogtic imaging services in respect of 12 patients amounted to ingppropriate
practice.

46.  Counsd for the applicant informed the Tribund that certain of the grounds
expressed in the request for review of the determination made on 29 January 2001,
namely the grounds numbered 1, 2, 14, 17, 20 and 21, were not pressed. The
submissions he wished to put to the Tribund on behdf of the applicant were not
expressed in the language used in the request for review. The contentions he sought

to rase were expressed in  the following terms:

(i) The Tribuna should not be satisfied that Professor Nicholls' sampling
methodology adopted by the Committee provided the appropriate
response to the investigation of the Health Insurance Commission’s

referral in the present case sSince its grouping of services was based on
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obscure premises and its staged sampling procedure carried a tendency

to produce adverse outcomes.

(i) The Tribund should not be stisfied that the methodology was or could

be followed according to itsterms ...

@)  TheTribund should not be satisfied that each of the Committeg's
findings on the sampled services (other than those conceded by the
applicant) was properly supported by probative evidence or was

otherwise the preferable conclusion on the evidence.

(iv)  TheTribund should set aside or subgtitute lesser monetary pendtiesin
the light of its concdlusions under (i), (i) and (iii).

(iv)  TheTribund should give grester weight to mitigating factorsin
relation to disqudifications than did the Determining Officer.”

47.  Counsd for the respondent raised as a preliminary matter the question whether
the applicant was entitled, having regard to the grounds on which the request for
review was made, to rely before the Tribunal on contentions (i) and (ii) above.
Rdiance was placed on the decison of Davies Jin Mclntosh v Minigter for Hedlth
(1987) 17 FCR 463 at 465 and on what was said by PincusJin Taylor v Miniger of
State for Health (1989) 23 FCR 53 at 55. While acknowledging that the grounds set
out in the request for review are to be read beneficidly, it was submitted that those

grounds could not properly be read as encompassing the matters sought to be raised
by contentions (i) and (ii).

48. In reply, counse for the gpplicant rdied upon the grounds in the request for
review numbered 5, 15, 18, 19 and 24. Those grounds read:

“b. The Committee falled to investigate dl the referred services, but based

its findings and report on a sample of services which it was not
lawfully ableto do.
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15.  Other than as conceded by Dr. Y ohendran the materia before the
Committee does not alow or require, on the required standard of
satisfaction, any finding that Dr. Y ohendran’s conduct in connection
with rendering al or any of the referred services was unacceptable to
the generd body of the members of his specidty or profession.

18. Inimposing directions under s.106U(1) the Determining Officer is
limited to a congderation of only the particular services examined by
the Committee.

19.  The Determining Officer erred in making directions pursuant to
s.106U(1) by having regard to services not examined by the
Committee.

24.  The determination was not otherwise the correct or preferable exercise
of the powers conferred by ss106T and 106U”.

49.  Counsd accepted that the Tribuna was limited in its consderation of the
meatter to the grounds set out in the request for review and conceded that the language
in which those grounds were expressed lacked precision and did not specificaly refer
to the matters he wished to raise under contentions (i) and (ii). Counsel submitted,
however, that the language in which those grounds were expressed was capable of

encompassing those contentions.

50. In order that the Tribuna might fully gppreciate the specific matters on which
the gpplicant relied as fdling within the generd language of contentions (i) and (ii), a
ruling upon the respondent’ s preliminary objection was deferred and counsd for the
goplicant was permitted to develop the submissions he wished to make in support of

those contentions.

51.  Counsd for the gpplicant, abandoning ground numbered 5 in the request for
review to the extent that it spesks to the contrary, accepted that it was open to the
Committee to gpproach the investigation it was required to conduct by applying a
datigticaly vaid sampling procedure. However, he submitted that the methodology
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the Committee used, being that recommended by Professor Nicholls, can be seen, in
the light of the conclusions that the Committee reached by its gpplication, asa
methodology which will not support the extrapol ation to the whole of the class of
services from which the exploratory and, when required, the supplementary sample
services were randomly selected of the percentage of inappropriate services reached

by the examination of those randomly selected sample services.

52. Two aspects of the methodology followed by the Committee were relied upon
in support of the contention (contention (i)) that the methodology did not provide “the
appropriate response to the investigation of the Health Insurance Commisson’s
referrd in the present case”. Thefirst of these aspects focused on the groups from
which the random samples were drawn and, in particular, on the group of item 23
services on the 93 high volume days (List 1), the two groups of item 36 services (Lists
2 and 3) and the group of diagnostic imaging services initiated (List 6). In relation to
the group of item 23 services, it was submitted that, when regard was had to the
diverdty of the falings on the part of the applicant which the Committee identified

and which led it to conclude that the applicant’s conduct in relation to those services
amounted to ingppropriate practice, no unifying element could be discovered that was
common to al the sampled services found to be ingppropriate and which would alow
extrgpolation from the sampled services to the 5,022 services within that group. A

dmilar submission was made in respect of the other three groups.

53.  The second aspect focused on the requirement of the methodology that, having
determined, by examination, that the percentage of ingppropriate servicesin the
exploratory sampleis 20% or more, a caculation should be made using formula (1) to
determine whether any, and, if so, how many, additiond services (the supplementary
sample) were to be examined. The Tribuna was invited to infer that the circumstance
that the percentage of ingppropriate services found in the exploratory sample would
govern whether any, and, if so, how many, additional services were required to be
examined provided an incentive, or the perception of an incentive, influencing the
judgment of the Committee in favour of finding a high percentage of inappropriate
sarvices in the exploratory sample or in favour of not acceding to the submissions of
the gpplicant upon the Committee' s draft report that the draft findings of ingppropriate

practice be reversed.
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54. For the purpose of considering contention (ii), it is necessary to refer to the
gtatement in Professor Nicholls advice that there is a reationship between class Sze
(N), sample size (n) and the proportion of inappropriate practice (d) such that one can
be 95% confident that the proportion determined from the sample is within £100x%
of itstrue value and that that relationship was given by formula (1). It followed that if
X was taken to be 0.1, the proportion derived from the sample would be within +10%
of the true proportion of ingppropriate practice. To give effect to thisthe
methodology required that the percentage of ingppropriate services in the sample
examined be reduced by 10% in order to arrive a the percentage to be used for the
purpose of extrgpolation to the total number of services in the relevant class or group.
Thefigure of 10% was referred to as the “confidence interval”. It is aso necessary to
refer to that part of Professor Nicholls' advice under the heading “Discussion” which

is set out earlier in these reasons (see paragraph 18).

55. Counsd for the gpplicant submitted that formula (1) became ingpplicable or
ingppropriate in relation to the group of item 36 services combined with one or more
other items rendered on the same day (List 2), the group of 11709 services (List 4)
and the group of item 11712 services (List 5). Inrelation to the first two of these
groups, it was submitted that the upper confidence level determined by the application
of formula (4) exceeded 100%, that this was an impossible vaue and the methodology
breaks down because of the small number of casesjudged acceptable. In relation to
the third of these groups, it was submitted that the method of calculating a confidence
interva using formula (4) breaks down because dl the sampled services were judged
to be unacceptable.

56. In relaion to the group of item 36 services with no other item being rendered
on the same day (Ligt 3) and the group of diagnogtic imaging services initiated (List

6), it was submitted that the application of formula (1) produced an insufficiency in

the sample examined by the Committee. In respect of both of those groupsit was
submitted that the Committee should have examined alarger sample in order to
ensure that the width of the confidence interva did not exceed £10%. This result was
obtained by applying formula (1) for a second time (it having aready been gpplied at
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step 4 of the methodology - see para 16 above), that is, after the percentage of
inappropriate servicesin the combined exploratory and supplementary samples drawn
from each group had been determined.

57. In our opinion the grounds in the request for review relied upon by counsd for
the applicant are expressed in language that, even construed beneficidly, is not
sufficient to permit the contentions (i) and (ii) to be advanced before the Tribundl.
Ground 5 in the request for review (see paragraph 48 above), the ground principaly
relied on by counsd for the applicant, was, in our opinion, directed only to the
question whether it was lawful for the Committee to embark upon any sampling
procedure. It may be that the language in which the ground is expressed reflects the
circumstance that the sampling procedure for which the repealed Subdivision C of
Divison 4 of Part VAA of the 1973 Act provided was not available in this case.
Emphasisis placed on the suggested need for the Committee to investigate dl the
referred services. No reference is made to the methodology recommended by
Professor Nicholls and adopted by the Committee and no hint is given that that
methodology falled to comply in any respect with generdly recognised Satistica
sandards, a proposition which, if pursued, would ordinarily involve expert testimony.
Although it cannot be conclusve of the matter, it is Sgnificant that no chdlenge to the
particular methodology was raised before the Committee,

58.  The other groundsrelied upon do not carry the matter any further. Ground 15
in the request for review (See paragraph 48 above) is directed to a different issue,
namely the review on the merits of the actud findings made by the Committee upon
the services in the exploratory and supplementary samples that the Committee
specificadly examined. Grounds 18, 19 and 24 go to the powers of the Determining
Officer and are consequentia upon the earlier groundsin the request for review on
which counsd relied.

59. However, having heard full argument on contentions (i) and (ii) it is

appropriate that we record our opinion on the arguments presented.

60.  Asto contention (i), the Tribund is satisfied, contrary to the submisson of
counse for the applicant (see paragraph 52 above), that it is reasonable to conclude
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that, in relation to each of the following groups, namely the group of item 23 services
on the 93 high volume days (List 1), the two groups of item 36 services (Lists 2 and
3) and the group of diagnogtic imaging servicesinitiated (List 6), the pattern of
practice disclosed by the examination of the sample services would be replicated in

the total class of services from which those samples were randomly sdected.

61. In relation to the second aspect of the methodology on which counsdl relied
(see paragraph 53 above), the Tribuna does not see any proper basis for inferring, and
isnot prepared to infer, that the Committeg s ultimate findings werein any way
influenced, or could reasonably be perceived to have been influenced, by the
circumstance that the percentage of ingppropriate services found in the exploratory
samples would govern whether any, and, if so, how many additiona services were to

be examined.

62.  Asto contention (ii) (see paragraphs 46, 54-56) above), we are of opinion that
the circumstance that, in relation to the group of item 36 services combined with one

or more other items rendered on the same day (List 2) and the group of 11709 services
(List 4), the upper bound of the confidence interval determined by the gpplication of
formula (4) exceeded 100% did not have the result that the methodology broke down.
As Professor Nicholls makes clear in his advice to the Committeg, it is only the lower
bound of the confidence interva that is of sgnificance.

63. Wearedso of opinion that, in relaion to the group of 11712 services (List 5),
the circumstance that al the sampled services were judged to be unacceptable does
not affect the gpplicability of the methodology used.

64. Wearedso sidfied that the methodology followed by the Committee did not
require thet, in relation to the group of item 36 services with no other item being
rendered on the same day (List 3) and the group of diagnostic imaging services
initiated (List 6), formula (1) be again applied after the percentage of inappropriate
services in the combined exploratory and supplementary samples drawn from each
group had been determined. In our opinion, in a case where the total sample
examined fdll beow 30 (asit did in relation to the two groups mentioned) the
methodology permitted, if it did not require, that a calculation be made in accordance
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with Professor Nicholls formula (4) to ascertain whether the width of the confidence
interval exceeded 10% and, in the event that it did o, to reduce the percentage of
inappropriate servicesin the total sample examined not by 10% but by the percentage
S0 calculated.

65.  Applying formula(4) in the case of each of the two groups mentioned results
in the confidence interva being £11%. As appears from the table in paragraph 32
above the Committee found that the percentage of ingppropriate servicesin the totdl
sample in those groups was 82.60% and 86.49% respectively. Reducing those figures
by 11% would have resulted in the percentages to be used for extrapolation purposes
being reduced to 71.60% and 75.49% respectively. The consequence would have
been that the extrapolated services would have totalled 1325 and 809 respectively,
resulting in the amount of Medicare benefit in respect of the group of item 36 services
with no other item being rendered on the same day (List 3) that is repayable being
reduced by $117.60 (7 times $16.80). As the Determining Officer concluded that no
amount should be recovered in respect of the diagnostic imaging services initiated, the
variation of the percentage to be used for extragpolation purposes would have had no
effect on the determination.

66.  Contention (iii) advanced by counse for the applicant required the Tribuna to
satisfy itsdf that “each of the Committee’ s findings on the sampled services (other
than those conceded by the applicant) was properly supported by probative evidence
or was otherwise the preferable concluson on the evidence’. Counsd for the
gpplicant presented no argument in support of this contention save to rely, without
elaboration, on the written submissions which the applicant had made to the
Committee in commenting upon the Committee' s draft report. The written outline of
counsdl’ s submissions stated that the Tribuna should consider "whether the
Committee' s reasoning suggests that it may have, in a particular case, falen into one
or more of the errors’ which were then set out (emphasis added). No assistance was
given to the Tribund, or indeed to the respondent, in identifying which of the
Committee' s findings were aleged to have been affected by any of the suggested

errors.

35



67.  TheTribuna has, none the less, reviewed each of the Committeg sfindings on
the sampled services in respect of each of the Six groups (Lists 1-6) other than thosein
each group conceded by the gpplicant. We agree with the Committeg sfindingsin
respect of each of those services within the five groups (Lists 2-6). In respect of the
group of item 23 services on the 93 high volume days (Ligt 1), we agree with the
Committee s findings with the exception of the findings in respect of four services,

two servicesin the exploratory sample and two services in the supplementary sample.
These services are referred to in the Schedule to these reasons as are the
congderations which have led the Tribund to differ from the findings in respect of

these services made by the Committee.

68. In the result we find, in repect of the group of item 23 services on high
volume days, that the number of services found inappropriate in the exploratory
sample of 30 should be reduced from 24 to 22 and that the number of services found
inappropriate in the supplementary sample should be reduced from 36 to 34. By
reason of the consequent reduction in the percentage of ingppropriate servicesin the
exploratory sample from 80% to 73% (rounded down), the application of formula (1)
would have resulted in the Committee being required to examine atotal (rounded up)
of 78 sarvices. The Committee satisfied this requirement - it examined atotal of 81
sarvices. As, inthe Tribund’s opinion, the number of ingppropriate servicesin the
total sample should be reduced from 60 to 56, the percentage of ingppropriate services
in the total sample would be 69.16%. The tota number of ingppropriate servicesin
the class size of 5022, ascertained by applying that percentage rounded down and
reduced by 10%, is 2962.

69.  The congderation which we have been required to give to the sampling
methodology recommended by Professor Nicholls leads us to suggest that some
variaion may be necessary to guard against the process being aborted in the event that
aProfessona Services Review Tribund finds that the percentage of ingppropriate
services in the sample examined is greater or less than the percentage found by the
Professiona Services Review Committee. This can beillustrated by reference to

what would have occurred in consequence of the Tribund differing from the
Committee in relation to the percentage of inappropriate services in the sample of

item 23 services on high volume daysiif the Committee had examined not 81 services
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but only the number of services (64) that formula (1) required (see paragraph 26
above). The difficulty arises from the circumstance that the sample Sze varies asthe
percentage of inappropriate services varies. As Professor Nicholls pointsout, if d =
0.5 (i.e. 50% inagppropriate practice), the largest sample isrequired. Asthe percentage
increases from 20% towards 50% the Size of the sample increases. Asthe percentage
increases above 50% the sample Sze decreases. If a Committee finds that that
percentage is greater than 20% but less than 50% and a Tribuna upon review
increases that percentage, the result may be that the Committee has not examined a
sufficient number of services to enable the Tribuna to reach a concluson based on

the increased percentage. Similarly, if a Committee finds that the percentage is more
than 50% and a Tribunal upon review decreases that percentage, the result may be
that the Committee has not examined a sufficient number of servicesto enable the
Tribuna to reach a conclusion based on the decreased percentage. The difficulty is
exacerbated by the lack of power in a Tribuna to receive evidence in addition to the
materia that was before the Committee whose findings are under review. It may be
that the methodology should be varied to require that the number of servicesto be
examined by a Committee equd the number of servicesin the sample sSze indicated

by the gpplication of formula (1) when d = 0.5. We recommend that this aspect of the
methodology receive further attention.

70. It remains to consider the appropriateness of the directionsin the find
determination dated 29 January 2001 (see paragraph 33 above). It isto this question
that contentions (iv) and (v) in the summary produced by counse for the gpplicant are
directed (paragraph 46).

71. Coungsd for the gpplicant submitted that the directions for disqudification
under paragraphs (g) and (h) of subsection 106U(1) of the 1973 Act should be set
asde or that the periods of disqudification should be substantidly reduced. Itis
sufficient to refer to the summary of the metters relied upon as set out in counsdl’s
written outline of submissons. The summary reeds.

“12. Inrdation to disqudification, the Sgnificant factor is that the Tribund
can be stisfied that the peer review process before the Committee itself has
caused the doctor to reform his practice and that the proceedings have firmly
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brought home to the doctor the need to make a greater commitment to the
recording and performing of the required stages of the consultations. His
misgpprehensons in relation to the use of ECG items and imaging referrds
have been digpelled and this will be reinforced by reprimand and counsdlling.
It is submitted that the balance of public interests favouring or disfavouring
disqudification points to sanctions which would dlow the preservation and
improvement of his current practice.”

72. A factor mitigating againgt the reduction of the periods of disqudification is
that the applicant was visted by a Medicd Adviser from the Hedlth Insurance
Commission on four occasons, namely on 1 December 1987, 19 September 1991,

9 February 1992 and 5 September 1995. While there was some evidence that the
applicant had, following those visits, made some changes to his pattern of practice,
there was a so evidence that some of those changes had not been maintained. Another
ggnificant factor isthat it was not until after the Committee had made known to the
gpplicant its proposed findings in the draft of its report that he conceded that his
conduct in relation to asubgtantid number of the services being investigated by the
Committee had been ingppropriate.

73.  Thefindingsthat have been made of ingppropriate practice reflect very serious
concerns as to the conduct of the gpplicant in carrying on his practice. We are not
convinced that the gpplicant has the necessary willingness and intention to make
substantial changes to his method of practice so as to accord more closely with what
would be acceptable to the generd body of generd practitioners. Nothing that has
been put to the Tribuna convinces us that we should vary the directions given by the
respondent under paragraphs 106U(1)(g) and 106U(1)(h).

74. By reason of the finding that the number of ingppropriate services in the group
of item 23 sarvices on the 93 days when more than 60 services were rendered (List 1)
should be reduced from 3214 to 2962 (see paragraph 68), the direction in paragraph
3(a) of the final determination must be varied so that the amount repayable to the
Commonwedlth is reduced from $35,193.30 to $32,433.90, a reduction of $2759.40.
To give effect to this variation, section 119 of the 1973 Act requires that the whole of

the find determination be set asde and ancother determination made.
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Concluson

75.  For the reasons set out above, we set aside the final determination made by the
respondent and dated 29 January 2001 and in lieu thereof make a determination
directing that:

@ in accordance with paragraph 106U(1)(a) of the Act, the Director, Professonal
Services Review, or the Director’ s nominee, reprimand the gpplicant;

2 in accordance with paragraph 106U(1)(b) of the Act, the Director, Professional
Services Review, or the Director’s nominee, counsd the applicant;

3 in accordance with paragraph 106U(1)(c) of the Act, the applicant repay to the
Commorwealth the amount of $116,162.05 being:

@  $32,433.90, being an amount equivaent to part of the Medicare
benefits paid in respect of 2,962 services rendered during the referral
period under item 23 in the General Medicd Services Table;

(b)  $5,023.20, being an amount equivaent to part of the Medicare benefits
paid in respect of 299 services rendered during the referra period
under item 36 in the Genera Medica Services Table where there was

another service rendered to the same patient on the same day;

(© $22,377.60, being an amount equivaent to part of the Medicare
benefits paid in respect of 1,332 services rendered during the referral
period under item 36 in the Genera Medica Services Table where no

other service was rendered to the same patient on the same day;
(d  $12,776.50, being an amount equivaent to part of the Medicare

benefits paid in respect of 110 services rendered during the referra
period under item 11709 in the Generd Medica Services Table;
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(e $43,550.85, being an amount equivaent to part of the Medicare
benefits paid in respect of 413 services rendered during the referra
period under item 11712 in the Generd Medica Services Table;

and that any Medicare benefit that would otherwise be payable for those

services cease to be payable;

4 in accordance with subparagraph 106U(1)(g)(i) of the Act, the applicant be
disqudified for aperiod of 12 months from the time when this determination
takes effect in respect of the provison of al servicesto which an item relates
in Group A1 of Part 2 of the General Medica Services Table; and

) in accordance with paragraph 106U(1)(h) of the Act, the applicant be fully
disqudified for a period of 6 months from the time when this determination

takes effect.
THE SCHEDULE
SERVICES FOUND BY TRIBUNAL
NOT TO BE INAPPROPRIATE
GROUP OF ITEM 23 SERVICES
ON HIGH VOLUME DAYS
Exploratory Sample

Nol Anadasadis A.
This patient presented on 8 April 1996 with red eyes. The only notetion in the
clinical records reads:
“Conjunctivitis FML eye drops.”
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No 28

The applicant stated in his evidence thet, after examination of the patient, he
made adiagnosis of vird conjunctivitis and prescribed FML eye drops.

In our opinion, the material before the Committee warranted the conclusion
that the gpplicant had fulfilled the requirements of item 23 and theat the dlinicd
record, dthough cryptic, sufficiently implied that the gpplicant had examined
the patient’ s eyes and, having reached a diagnosis of conjunctivitis, prescribed
FML eyedrops. We are unable to agree with the Committee that the
gpplicant’s conduct in prescribing that medication for avira condition would
have been unacceptable to the genera body of genera practitioners. We think

the Committee' s approach savours of a counsd of perfection.

We should add that we do not think it is correct to say, as the written
submissions on behdf of the respondent do, that the management plan was
insufficient on the basisthat FML eye drops are not suitable for vird

conjunctivitis.

Theodoridis, Deborah
This patient presented on 27 May 1996. The clinica record reads.
“Throat swab strep[tococcus] viridans. Looks better. Tongue raw.

Cilamox 500mg i tds.”

The Committee noted that the patient had been on daily injections of Cilicaine
snce 21 May 1996 for athroat infection, that the throat swab grew an
organism which was normaly not a pathogen and that, despite the results of
the throat swab, the gpplicant continued using antibiotics.

The Committee’ s concern was not discussed or, indeed, raised with the
gpplicant during the course of the hearing. We accept that the pathology
report before the Committee left open ajudgment, based on clinicd signs, that
an oral antibiotic was appropriate. We, therefore, are unable to agree that the
gpplicant’ s treatment of the patient on 27 May 1996 would have been
considered unacceptable to the genera body of generd practitioners.
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No 38

Supplementary Sample

Puia, Billy Joe
The service examined was rendered on 24 November 1996. The patient was a
10 year old girl. Theclinical record reads.
“C/O coughing ++ - dry. ENT - NAD. Lungsclear. 1, Syrup EES
5misbd 2. Codeine APF 5mistds.”

In his evidence before the Committee the applicant stated that the patient
complained of coughing and a dry cough, that he examined the patient’ s eer,
nose and throat which were norma and her lungs were clear. He said he
proceeded to treat the patient symptomatically and prescribed syrup EES and

linctus codeine.

The Committee noted that there was no evidence of any bacterid infection and
that the gpplicant had stated that the examination, although not recorded, was
norma. The Committee concluded that the applicant had prescribed
antibiotics in the absence of any evidence of bacterid infection and thet this
would be unacceptable to the generd body of genera practitioners. The
Committee did not consder that antibiotics were “symptomatic” trestment in
the absence of a bacteria infection.

In our opinion the management plan put in place by the applicant was
gopropriate in the circumstances. We do not agree with the limitation upon
the prescribing of antibiotics which forms the bass of the Committeg's
finding.

No 45 Trimboli, Maria

The rdevant service was rendered on 17 October 1996. The clinical record
reads:
“Hb 14.2. Chol 6.1. MBA-N. Zocor 1 daly. Migrd.”

The patient was a 66 year old female. The gpplicant tated in his evidence that
the patient had presented after having blood tests performed three days earlier.
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The blood tests showed that the haemoglobin level was 14.2, the cholesterol
level was 6.1 and the multiple bi-chemicad within norma range. He said that,
after discussing the dietary aspect of keeping the levels of fat down, he
prescribed Zocor, one tablet to be taken daily. He said that a the same time
she was given Migrd for her ongoing migraine.

The Committee noted that the patient’ s cholesterol had been eevated in tests
dated December 1995 and April 1996 and that the patient had been on lipid
lowering drugsin the past. The Committee considered that, if any discusson
of diet wasto take place, it would have occurred prior to the tria of lipid
lowering drugs. The Committee concluded that the consultation on 17
October 1996 consisted of telling the patient the results of her tests and
prescribing routine medication. The Committee found that there was
insufficient dinica input to warrant the charging of an item 23,

In our opinion, the clinical record, dthough scanty, supports the applicant’s
evidence that, in discusson with the patient, he addressed the haemoglobin

and cholegterol levels and the other medical tests that had been performed. He
a0 prescribed medication for the patient’ smigraine. In our opinion the
requirements of an item 23 service were fulfilled.

Counsdl for the gpplicant: Mr M. Smith

Solicitors for the applicant: Tress Cocks & Maddox

Counsd for therespondent:  Ms C. Needham SC and Dr J.G. Renwick
Solicitorsfor the respondent:  Minter Ellison

Dates of hearing: 21, 22 May 2001, 13 July 2001
Place of hearing: Sydney
Date of decison: 28 August 2001

This and the preceding 44 pages comprise the decision and the reasons for decision
of the Professona Services Review Tribuna congtituted by The Hon A.R. Neaves,
Dr N.J. Radford and Dr M. Williams given onthe 28" day of August 2001.
DATED this 28" day of August 2001.

Acting Regidirar
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